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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)

)
Plaintiff/Respondent,
vs.
ROBERT JAVIER GARCIA, JR. ,
Defendant/Appellant

Supreme Court No.

)

)
)
)
)
)
)
)

40544

LAWCLE,

RECORD ON APPEAL
Appeal from the District Court of the Fifth Judicial District of the State of
Idaho, in and for the County of Blaine.

HONORABLE ROBERT J. ELGEE, DISTRICT JUDGE

************

IDAHO STATE APPELLATE
PUBLIC DEFENDERS OFFICE
3050 Lake Harbor Lane Ste 100
Boise, ID 83703

STATE ATTORNEY GENERAL
CRIMINAL APPEALS
P. 0 . Box 83720
Boise, ID 83720-0010

Attorney for Defendant/Appellant

Attorney for Plaintiff/Respondent
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Case: CR-2011-0002095 Current Judge: Robert J. Elgee
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Defendant: Garcia, Robert Javier Jr
State of Idaho vs. Jose Manuel Hurtado-Delatorre, Ricardo Vargas-Hurtado, Robert Javier Garcia Jr

Felony
Judge

Date
6/3/2011

New Case Filed

Robert J. Elgee

Indictment

Robert J. Elgee
Document sealed

Redacted Indictment

Robert J. Elgee

Motion to seal indictment

Robert J. Elgee

Order sealing indictment

Robert J. Elgee

Motion to redact grand juror names from transcript

Robert J. Elgee

Order redacting names of grand jurors from transcription

Robert J. Elgee

Warrant Issued- Arrest Bond amount: 250000.00
Robert Javier Jr

Robert J. Elgee

Defendant: Garcia,

6/7/2011

Motion to Redact Confidential Informants Names from Grand Jury
Transcript

Robert J. Elgee

6/9/2011

Order Redacting Confidential Informants Names from Grand Jury
Transcription

Robert J. Elgee

6/20/2011

Miscellaneous Payment: For Making Copy Of Any File Or Record By The
Clerk, Per Page Paid by: Smith, Terri Receipt number: 0004282 Dated:
6/20/2011 Amount: $3.00 (Cash)

Robert J. Elgee

6/30/2011

State's Request For Discovery/demand For Alibi

Robert J. Elgee

7/5/2011

States Response To Request For Discovery

Robert J. Elgee

7/11/2011

State's Request For Discovery/demand For Alibi

Robert J. Elgee

States Response To Request For Discovery

Robert J. Elgee

STATUS CHANGED: Closed pending clerk action

Robert J. Elgee

STATUS CHANGED: Closed pending clerk action

Robert J. Elgee

3/13/2012

STATUS CHANGED: Closed pending clerk action

Robert J. Elgee

3/22/2012

Warrant Returned Defendant: Garcia, Robert Javier Jr

Robert J. Elgee

4/19/2012

Hearing Scheduled (Arraignment 04/19/2012 04:45 PM)

Robert J. Elgee

Hearing result for Arraignment scheduled on 04/19/2012 04:45PM:
District Court Hearing Held
Court Reporter:NONE
Estimated Number of Transcript Pages for this hearing:

Robert J. Elgee

Hearing result for Arraignment scheduled on 04/19/2012 04:45 PM:
Court Minutes

Robert J Elgee

Hearing Scheduled (Continued Arraignment 04/23/2012 09:00AM)

Robert J. Elgee

Defendant: Garcia, Robert Javier Jr Order Appointing Public Defender
Public defender Cheri Hicks

Robert J. Elgee

Order Appointing Public Defender

Robert J Elgee

Notice Of Hearing

Robert J Elgee

4/23/2012

Hearing result for Continued Arraignment scheduled on 04/23/2012 09:00 Robert J Elgee
AM: District Court Hearing Held
Court Reporter:Susan Israel
Estimated Number of Transcript Pages for this hearing less 100
A Plea is entered for charge:- NG (137-2732(A)(1 )(A)-DEL Controlled
Substance-Delivery)

Robert J. Elgee
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Page 2 of 6

Case: CR-2011-0002095 Current Judge: Robert J. Elgee
Defendant: Garcia, Robert Javier Jr

State of Idaho vs. Jose Manuel Hurtado-Delatorre, Ricardo Vargas-Hurtado, Robert Javier Garcia Jr

Felony
Judge

Date
Hearing Scheduled (Pretrial Conference 07/02/2012 09:00AM)

Robert J. Elgee

Hearing Scheduled (Jury Trial 07/24/2012 09:00AM) 3 day

Robert J. Elgee

Notice of Trial Setting, Pretrial Conference & Order Governing Further
Proceedings

Robert J. Elgee

5/11/2012

Notice Of Servcie Request For Discovery

Robert J. Elgee

5/16/2012

Motion for bond reduction
Notice of Hearing

Robert J. Elgee

5/17/2012

Hearing Scheduled (Bond Reduction 05/21/2012 11:30 AM)

Robert J. Elgee

5/21/2012

Hearing result for Bond Reduction scheduled on 05/21/2012 11:30 AM:
District Court Hearing Held
Court Reporter: Susan Israel
Estimated Number of Transcript Pages for this hearing: less 100 pages

Robert J. Elgee

Court Minutes

Robert J. Elgee

Motion for transcript of grand jury proceedings at County expense

Robert J. Elgee

Order for preparation of grand jury transcript at County expense

Robert J. Elgee

Bond Posted - Surety (Amount 15000.00 )

Robert J. Elgee

States Response To Request For Discovery

Robert J. Elgee

State's Request For Discovery/demand For Alibi

Robert J. Elgee

5/23/2012

Personal Return Of Service

Robert J. Elgee

6/11/2012

Transcript Filed (Grand Jury Proceedings)

4/25/2012

5/22/2012

Robert J. Elgee
Document sealed

6/19/2012

State's Motion to Continue

Robert J. Elgee

6/20/2012

Order Granting Continuance

Robert J. Elgee

Continued (Jury Trial 08/28/2012 09:00AM) 3 day

Robert J. Elgee

Continued (Pretrial Conference 08/06/2012 09:00AM)

Robert J. Elgee

7/24/2012

Motion for transport notice of hearing

Robert J. Elgee

8/6/2012

Hearing result for Pretrial Conference scheduled on 08/06/2012 09:00AM: Robert J. Elgee
District Court Hearing Held
Court Reporter:Susan Israel
Estimated Number of Transcript Pages for this hearing: motion for
transport Less 100
Court Minutes

Robert J. Elgee

8/7/2012

State's First Supplemental Response To Discovery

Robert J. Elgee

8/8/2012

Request for translator for jury trial

Robert J. Elgee

Response To Request For Discovery

Robert J. Elgee

Order for Transport

Robert J. Elgee

8/21/2012

Personal Return Of Service

Robert J. Elgee

8/23/2012

Personal Return Of Service

Robert J. Elgee

8/27/2012

Motion in Limine

Robert J. Elgee

State's Memorandum in Support of Motion in Limine

Robert J. Elgee

State's Second Supplemental Response to Discovery

Robert J. Elgee
2

Date: 2/22/2013

Judicial District Court - Blaine County

Time: 12:01 PM

User: CRYSTAL

ROA Report
Case CR-2011-0002095 Current Judge: Robert J. Elgee

Page 3 of 6

Defendant: Garcia, Robert Javier Jr
State of Idaho vs. Jose Manuel Hurtado-Delatorre. Ricardo Vargas-Hurtado, Robert Javier Garcia Jr

Felony
Judge

Date
8/28/2012

8/29/2012

8/30/2012

Potential Jury Seating Chart

Robert J. Eigee

Docket Scramble List

Robert J. Elgee

Peremptory Challenges

Robert J. Elgee

Jury Seating Chart

Robert J. Elgee

Order for Transport

Robert J. Elgee

State's Witness List

Robert J. Elgee

Initial Instructions to the Prospective Jury

Robert J. Elgee

Preliminary Instructions to the Jury

Robert J. Elgee

Hearing result for Jury Trial scheduled on 08/28/2012 09:00AM: Jury
Trial Started 3 day

Robert J. Elgee

Hearing result for Jury Trial scheduled on 08/28/2012- 08/30/2012:
District Court Hearing Held
Court Reporter:Susan Israel
Estimated Number of Transcript Pages for this hearing: 3 day More than
100

Robert J. Elgee

Court Minutes

Robert J. Elgee

Court Minutes
Hearing type: Jury Trial
Hearing date: 8/29/2012
Time: 9:02 am
Courtroom:
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: DC
Defense Attorney: Cheri Hicks
Prosecutor: Jim Thomas

Robert J. Elgee

State's Third Supplemental Response To Discovery

Robert J. Elgee

Final Instructions to the Jury

Robert J. Elgee

Court Minutes
Hearing type: Jury Trial
Hearing date: 8/30/2012
Time: 9:00 am
Courtroom:
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: DC
Defense Attorney: Cheri Hicks
Prosecutor: Jim Thomas

Robert J. Elgee

Verdict Form (finding of guilty)

Robert J. Elgee

Order Setting Sentencing Hearing and Bond

Robert J Elgee

Hearing result for Jury Trial scheduled on 08/28/2012 09:00AM: Found
Guilty After Trial 3 day

Robert J. Elgee

Hearing Scheduled (Sentencing 10/29/2012 10:00 AM)

Robert J. Elgee

STATUS CHANGED: Reopened

Robert J. Elgee

Pre-Sentence Investigation Evaluation Ordered

Robert J. Elgee
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User: CRYSTAL

Case: CR-2011-0002095 Current Judge: Robert J. Elgee

Defendant: Garcia, Robert Javier Jr
State of Idaho vs. Jose Manuel Hurtado-Delatorre, Ricardo Vargas-Hurtado. Robert Javier Garcia Jr

Felony
Judge

Date
9/5/2012

Bond Posted -Surety (Amount 40000.00)

Robert J. Elgee

9/18/2012

Jury Clerk's Affidavit of Juror's Failure to Appear

Robert J. Elgee

Deputy Court Clerk's Affidavit of Juror's Failure to Appear

Robert J. Elgee

Order To Show Cause Issued (Diane Wingard)

Robert J. Elgee

Order To Show Cause Issued (Tina Sturgeon)

Robert J. Elgee

9/21/2012

Order To Show Cause lssued(Barbara Kline)

Robert J. Elgee

9/24/2012

Hearing Scheduled (Order to Show Cause 10/29/2012 11:30 AM) Juror
Order to Show Cause

Robert J. Elgee

10/1/2012

Personal Return Of Service

Robert J. Elgee

Personal Return Of Service

Robert J. Elgee

10/2/2012

Personal Return Of Service

Robert J. Elgee

10/11/2012

Notice of Appeal

Robert J. Elgee

Motion to Appoint the State Appellate Public Defenders Office

Robert J. Elgee

Motion for stay of sentencing hearing pending appeal in the alternative
motion to conitune hearing

Robert J. Elgee

10/17/2012

Notice of hearing on motion to stay sentencing

Robert J. Elgee

Hearing Scheduled (Motion to Stay 10/22/2012 03:30 PM) and continue
sentencing

Robert J. Elgee

10/18/2012

Order to Appoint the State Appellate Public Defenders Office

Robert J. Elgee

10/22/2012

Court Minutes
Hearing type: Motion
Hearing date: 10/22/2012
Time: 3:44 pm
Courtroom:
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: DC
Defense Attorney: Cheri Hicks
Prosecutor: Jim Thomas

Robert J. Elgee

Hearing result for Motion to Stay scheduled on 10/22/2012 03:30PM:
District Court Hearing Held
Court Reporter:Susan Israel
Estimated Number of Transcript Pages for this hearing and continue
sentencing less 100

Robert J. Elgee

10/23/2012

Continued (Sentencing 12/03/2012 09:30AM)

Robert J. Elgee

Amended Notice Of Hearing

Robert J. Elgee

10/25/2012

Order Conditionally Dismissing Appeal

Robert J. Elgee

10/29/2012

Hearing result for Order to Show Cause scheduled on 10/29/2012 11:30
AM: District Court Hearing Held
Court Reporter:Linda Leadbetter
Estimated Number of Transcript Pages for this hearing: Juror Order to
Show Cause less 100

Robert J. Elgee

Court Minutes

Robert J. Elgee

11/27/2012

Order Dismissing Appeal (40429)

Robert J. Elgee
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Case: CR-2011-0002095 Current Judge: Robert J E!gee

Defendant: Garcia, Robert Javier Jr
State of Idaho vs. Jose Manuel Hurtado-Delatorre, Ricardo Vargas-Hurtado, Robert Javier Garcia Jr

Felony
Judge

Date
12/3/2012

12/5/2012

Court Minutes
Hearing type: Sentencing
Hearing date: 12/3/2012
Time: 9:31 am
Courtroom:
Court reporter Susan Israel
Minutes Clerk Crystal Rigby
Tape Number: DC
Defense Attorney: Cheri Hicks
Prosecutor: Jim Thomas

Robert J Elgee

Hearing result for Sentencing scheduled on 12/03/2012 09:30AM:
District Court Hearing Held
Court Reporter:Susan Israel
Estimated Number of Transcript Pages for this hearing: less 100

Robert J Elgee

Court Accepts Guilty Plea (137 -2732(A)(1 )(A)-DEL Controlled
Substance-Delivery)

Robert J. Elgee

STATUS CHANGED: closed pending clerk action

Robert J. Elgee

Public Defender Application/ order

Robert J. Elgee

Judgment Of Conviction Upon a Jury Verdict of Guilty to One Felony Count Robert J. Elgee
& Order Of Commitment
Notice of Appeal After Judgment of Conviction

Robert J. Elgee

Motion for Stay of Pending Appeal

Robert J. Elgee

Motion to Appoint the State Appellate Public Defenders Office

Robert J. Elgee

Order to Appoint State Appellate Public Defenders Office

Robert J. Elgee

Hearing Scheduled (Restitution Hearing 01/14/201311:00 AM)

Robert J. Elgee

Notice Of Hearing

Robert J. Elgee

Sentenced To Incarceration (137 -2732(A)(1 )(A)-DEL Controlled
Substance-Delivery) Confinement terms: Credited time: 63 days.
Penitentiary determinate: 2 years 2 months. Penitentiary indeterminate 2
years 6 months.

Robert J. Elgee

Notice Of Appeal

Robert J Elgee

STATUS CHANGED: Inactive

Robert J. Elgee

Appealed To The Supreme Court

Robert J. Elgee

Order for Stay of Execution of Sentence Pending Appeal, Order Admitting Robert J. Elgee
to Bail
State's Fourth Supplemental Response To Discovery

Robert J. Eigee

Appealed To The Supreme Court

Robert J. Elgee

STATUS CHANGED: Inactive

Robert J. Elgee

12/11/2012

Order Re: Amended Notice of Appeal

Robert J. Elgee

1/4/2013

Remittitur (40429 Dismissed)

Robert J Elgee

1/7/2013

Amended Notice of Appeal

Robert J. Elgee
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Judicial District Court - Blaine County

Date: 2/22/2013
Time: 12:01 PM

ROA Report
Case: CR-2011-0002095 Current Judge Robert J Elgee

Defendant: Garcia, Robert Javier Jr
State of Idaho vs. Jose Manuel Hurtado-Delatorre, Ricardo Vargas-Hurtado, Robert Javier Garcia Jr

Felony
Judge

Date
1/14/2013

Court Minutes
Hearing type: Restitution Hearing
Hearing date 1/14/2013
Time: 11 :22 am
Courtroom:
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: DC
Defense Attorney: Cheri Hicks
Prosecutor: Jim Thomas

Robert J. Elgee

Hearing result for Restitution Hearing scheduled on 01/14/2013 11:00 AM: Robert J. Elgee
District Court Hearing Held
Court Reporter:Susan Israel
Estimated Number of Transcript Pages for this hearing: less 100
1/16/2013

Stipulation Regarding Restitution

Robert J. Elgee

Order on Restitution

Robert J. Elgee

Order for Stay of Execution of Restitution Order Pending Appeal

Robert J. Elgee
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Jim J. Thomas, ISBN 4415
Blaine County Prosecuting Attorney
201 2nd Avenue South Suite 100
Hailey, Idaho 83333
Telephone: (208) 788-5545
Fax: (208) 788-5554
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Jolynn Drage, Clerk District

Court Blaine County, Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,

Case No.

tlC·11- ;)015

INDICTMENT

Plaintiff,
vs.
JOSE HURTADO-DELATORRE,
a.k.a "Pepe"
And
RICARDO VARGAS-HURTADO,
And
ROBERT GARCIA
Defendants.

JOSE HURTADO-DELATORRE, a.k.a. "Pepe", RICARDO VARGAS-HURTADO,
and ROBERT GARCIA are accused by the Grand Jury of Blaine County by this
Indictment with the following felony offenses, committed as follows:

COUNT ONE
That the defendant, JOSE HURTADO-DELATORRE, a.k.a. "Pepe", on or about
the 25th day of August, 2010, in the County of Blaine, State of Idaho, did unlawfully
deliver a controlled substance, to-wit:

INDICTMENT - Page 1

Methamphetamine, a Schedule II Controlled

7

Substance, to another person, to-wit:

Cl-1 0-03, in violation of Idaho Code § 37-

2732(a)(1)(A), DELIVERY OF METHAMPHETAMINE, a FELONY.

COUNT TWO
That the defendant, RICARDO VARGAS-HURTADO, on or about the 251h day of
August, 2010, in the County of Blaine, State of Idaho, did unlawfully aid and abet Jose
Hurtado-Delatorre, and Robert Garcia in the delivery of a controlled substance, to-wit:
Methamphetamine, a Schedule II Controlled Substance, to another person, to-wit: Cl10-03, to wit: by assisting and participating in the delivery of Methamphetamine to Cl10-03 in violation of Idaho Code §§ 18-204, 37-2732(a)(1)(A), AID AND ABET
DELIVERY OF METHAMPHETAMINE, a FELONY.

COUNT THREE
That the defendant, ROBERT GARCIA, on or about the 25th day of August, 2010,
in the County of Blaine, State of Idaho, did unlawfully aid and abet Jose HurtadoDelatorre, and Rodrigo Vargas-Hurtado in the delivery of a controlled substance, to-wit:
Methamphetamine, a Schedule II Controlled Substance, to another person, to-wit: Cl10-03, to wit: by delivering the Methamphetamine to Jose Hurtado-Delatorre before it
was delivered to Cl-1 0-03 in violation of Idaho Code §§ 18-204, 37 -2732(a)(1 )(A), AID
AND ABET DELIVERY OF METHAMPHETAMINE, a FELONY.

COUNT FOUR
That the defendant, JOSE HURTADO-DELATORRE, a.k.a. "Pepe", on or about
the 31 1h day of August, 2010, in the County of Blaine, State of Idaho, did unlawfully
deliver a controlled substance, to-wit:

Methamphetamine, a Schedule II Controlled

Substance, to another person, to-wit:

Cl-10-03, in violation of Idaho Code § 37-

2732(a)(1)(A), DELIVERY OF METHAMPHETAMINE, a FELONY.

COUNT FIVE
That the defendant, RICARDO VARGAS-HURTADO, on or about the 31 1h day of
August, 2010, in the County of Blaine, State of Idaho, did unlawfully aid and abet Jose
Hurtado-Delatorre in the delivery of a controlled substance, to-wit: Methamphetamine,
INDICTMENT - Page 2
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a Schedule II Controlled Substance, to another person, to-wit:

Cl-10-03, to wit: by

assisting and participating in the delivery of Methamphetamine to Cl-1 0-03 in violation
of idaho Code §§ 18-204, 37-2732(a)(1 )(A), AID AND ABET DELIVERY OF
METHAMPHETAMINE, a FELONY.

All of which is contrary to the form of the statute in such cases made and
provided and against the peace and dignity of the State of Idaho.

A TRUE BILL
Presented in open Court this]~

day of June, 2011.

t-Jresiding Juror of the Grand Jury of
Blaine County, Idaho

Names of Witnesses Examined
By the Grand Jury:

C1loo3

INDICTMENT- Page 3

9

/'")_

Jim J. Thomas, ISBN 4415
Blaine County Prosecuting Attorney
201 2nd Avenue South, Suite 100
Hailey, Idaho 83333
Telephone: (208) 788-5545
Fax: (208) 788-5554

Fl LED ~:~=;;A"C:/L
JUN 0 3 2011
Jolynn Drage, Clerk District
Court Blaine County, Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,
Plaintiff,

Case No. CR-11-

.9-0t{ ~

MOTION TO SEAL INDICTMENT

vs.
JOSE HURTADO-DELATORRE,
a.k.a "Pepe"
And
RICARDO VARGAS-HURTADO,
And
ROBERT GARCIA
Defendants.
COMES NOW Plaintiff State of Idaho, by and through the Blaine County
Prosecuting Attorney's Office, and moves the Court pursuant to LC.R 6.4(d) for its order
sealing the Indictment returned by the Grand Jury in the above-captioned case, with this
document being replaced with its respective redacted document.
The grounds for said motion are the rules for the Grand Jury provides for secrecy of
the names for the Grand Jurors.

MOTION TO SEAL INDICTMENT- Page 1
10

• ·(?

DATED this

~

day of June, 2011.

, ISBN 7262
osecuting Attorney

MOTION TO SEAL INDICTMENT- Page 2
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FILED~·~ 2~-¥
JUN 0 3 2011
Jolynn DrtJge, Clerlr District
Court Blaine County, Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

Case No. CR-11- tf-015

STATE OF IDAHO,

ORDER SEALING INDICTMENT

Plaintiff,
vs.
JOSE HURTADO-DELATORRE,
a.k.a "Pepe"
And
RICARDO VARGAS-HURTADO,
And
ROBERT GARCIA
Defendants.

Based upon the Motion to Seal indictment filed herein, and good cause appearing
therefor, it is hereby ordered that the Indictment returned by the Grand Jury in the abovecaptioned case be sealed by the Clerk of the Court and be replaced with the redacted
document.
DATED this

3

day of June, 2011.

ORDER SEALING INDICTMENT- Page 1
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CERTIFICATE OF SERVICE
l HEREBY CERTIFY that on this 3
day of June, 2011, I caused to be served
a true and correct copy of the within and foregoing document by the method indicated
below, and addressed to each of the following:
_
U.S. Mail, Postage Prepaid
~Hand Delivered
_
Overnight Mail
_
Telecopy

Jim Thomas
Blaine County
Prosecuting Attorney
201 2nd Avenue South Suite 100
Hailey, 10 83333

Deputy Clerk

ORDER SEALING INDICTMENT- Page 2
13

Jim J. Thomas, ISBN 4415
Blaine County Prosecuting Attorney
201 2nd Avenue South, Suite 100
Hailey, Idaho 83333
Telephone: (208) 788-5545
Fax: (208) 788-5554

FILED A.·t/;·=-::;:1"?"1"-t---:..-@'
JUN 0 3 2011
Jolynn Drage, Clerk District

Court Blaine County, Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

Case No. CR-11-

STATE OF IDAHO,

;>oct:)

Plaintiff,
vs.

JOSE HURTADO-DELATORRE,

MOTION TO REDACT GRAND
JUROR NAMES FROM TRANSCRIPT

a.k.a "Pepe"
And

RICARDO VARGAS-HURTADO,
And

ROBERT GARCIA
Defendants.
COMES NOW Plaintiff State of Idaho, by and through Matthew Fredback of the Blaine
County Prosecuting Attorney's Office, and moves the Court pursuant to I.C.R. 6.3(c) for its order
redacting the names of the prospective grand jurors and the actual pane! of grand jurors who
returned the indictment. The referenced rule provides that the court may place conditions upon the
use, dissemination or publication of the grand jury .... The basis for such redaction is that the grand
jury is still in session and revealing the names of the jurors could compromise the integrity of the
proceedings and violate the privacy of the members of the community who participated in the
proceedings.
DATED this

(

.:2._ day of June, 2011.

MOTION TO REDACT GRAND JUROR NAMES FROM TRANSCRIPT- Page 1
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FILED

A.M:~"-::>1!

JUN 0 3 2011
Jolynn Drage, Clerk District
Court Blaine County, Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, iN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,
Plaintiff,
vs.

Case No. CR-11-

#-6q 0

ORDER REDACTING NAMES OF GRAND
JURORS FROM TRANSCRIPTION

JOSE HURTADO-DELATORRE,
a.k.a "Pepe"
And
RICARDO VARGAS-HURTADO,
And
ROBERT GARCIA
Defendants.

Based upon the Motion to Redact Grand Juror Names filed herein, and good cause
appearing therefor, it is hereby ordered that the court reporter of the transcription of the
grand jury and subsequent proceedings leading to the indictment in the above-captioned
case shall redact the names of grand jurors, prospective grand jurors as well as roll calls.

DATED this

"}

day of June, 2011.

District Judge

ORDER REDACTING GRAND JUROR NAMES - Page 1
15

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 3
day of June, 2011, I caused to be served
a true and correct copy of the within and foregoing document by the method indicated
below, and addressed to each of the following:
Jim Thomas
Blaine County
Prosecuting Attorney
201 2nd Avenue South Suite 100
Hailey, ID 83333

U.S. Mail, Postage Prepaid
c/Hand Delivered
_Overnight Mail
_
Telecopy

_

~Deputy Clerk

ORDER REDACTING GRAND JUROR NAMES- Page 2
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FILED ~·~.z::rr:
JUN D7 2011
Jim J. Thomas, ISBN 4415
Blaine County Prosecuting Attorney
201 2nd Avenue South, Suite 100
Hailey, Idaho 83333
Telephone: (208) 788-5545
Fax: (208) 788-5554

IV

JoLynn Drage, Clerk District
Court Blame Count , Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
;). tJ 9.)

Case No.

STATE OF IDAHO,

Plaintiff,

vs.
JOSE HURTADO-DELATORRE,
a.k.a "Pepe"

CR-11-~

MOTION TO REDACT CONFIDENTIAL
INFORMANTS NAMES FROM GRAND
JURY TRANSCRIPT

And

RICARDO VARGAS-HURTADO,

And
ROBERT GARCIA

Defendants.
COMES NOW Plaintiff State of Idaho, by and through Matthew Fredback of the Bla'1ne
County Prosecuting Attorney's Office, and moves the Court pursuant to I.C.R. 6.3(c) and

I.C.R

16(f) for its order redacting the names of the Confidential Informants who appeared before the
grand jurors on June

2nd

and 3m. I.C.R. 6.3(c) provides that the court may place conditions upon

the use, dissemination or publication of the grand jury.

In addition I. C. R. 16(k) provides that

informants need not be disclosed unless the informant is to be produced at a trial or hearing.
Plaintiff moves for redaction of these names until such information is necessary for the defense of
the charges.

MOTION TO REDACT CONFIDENTIAL INFORMANT NAMES FROM GRAND JURY TRANSCRIPT - Page
1
17

DATED this_]__ day of June, 201 i ·~oJj\

02

Matthew Fredback, ISBN 7262

Deputy Prosecuting Attorney

MOTION TO REDACT CONFIDENTIAL INFORMANT NAMES FROM GRAND JURY TRANSCRIPT- Page

2
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/
OR\G\f~AL
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

2oCfS'"
Case No. CR-11-2ea2

STATE OF IDAHO,

ORDER REDACTING CONFIDENTIAL
INFORMANTS NAMES FROM GRAND
JURY TRANSCRIPTION

Plaintiff,
vs.
JOSE HURTADO-DELATORRE,
a.k.a "Pepe"
And
RiCARDO VARGAS-HURTADO,
And
ROBERT GARCIA
Defendants.

Based upon the Motion to Redact Confidential Informants Names from the Grand
Jury Transcription filed herein, and good cause appearing therefor, it is hereby ordered
that the court reporter of the transcription of the grand jury and subsequent proceedings
leading to the indictment in the above-captioned case shall redact the names of the
confidential informants.

DATED this

1

day of June, 2011.

Robert J. Elgee
District Judge

ORDER REDACTING CONFIDENTIAL li'-JFORMANTS NAMES FROM GRAND JURY
TRANSCRIPT- Page 1
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CERTIFICATE OF SERVICE

CJ

! HEREBY CERTIFY that on this
day of June, 2011, I caused to be served
a true and correct copy of the within and foregoing document by the method indicated
below, and addressed to each of the following:
Jim Thomas
Blaine County
Prosecuting Attorney
201 2nd Avenue South Suite 100
Hailey, ID 83333

_

-X_
_

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

CR\GW~

Deputy &erk

\

ORDER REDACTING CONFIDENTIAL INFORMANTS NAMES FROM GRAND JURY
TRANSCRIPT - Page 2
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5th JUDICIAL DISTRICT, STATE OF IDAHO, COUNTY OF BLAINE
ARRAIGNMENT MINUTE ENTRY

FELO~'Y

STATE v. Robert Javier Garcia Jr
D.L.#: ZE312550F
DOB:
Address: Po Box 4391 Hailey. ID 83333
CD No. 1). (2 ,~.
Counter:
;;.·"!/~
Prosecutor: Jim Thaffifl£1

Case No.: CR-2011-0002095
Date: 4/19/2012
Judge: Robert J. Elgee
Interpreter: - - - - - - - - - - - ..::9..:::.84.:...,_____

\J\~We.O.~ Clerk:

DEFENDANT having been charged with the following:
COUNT 1: Controlled Substance-Deliverv
t7 (,Uf ~Pdc-v
Defendant: (X) Appeared
f ( ) Failed to Appear

L%-tfs\
~bu./
~~
{#111X.

i

pe,na/izF: lik. '" pnscn, JJzs-,;()orrfii'\.A

AMENDED: ---------------------( ) Bench Warrant Issued & Bond Forfeiture Ordered

CY.> Advised of all rights and penalties per ICR 5, including right to remain silent, that statements
may be used against him/her, right to bail, right to counsel, appointment of Public Defender
as provided by law, Preliminary Hearing. ( ) viewed slideshow
( ) Represented by Counsel ( p r e s e n t ) - - - - - - - - - - - - - - - - - - - ('{.;) Advised of Charges

( ) Waived Counsel

()()Requested PD

( ) Waived Reading Complaint ( ) Complaint Read by Court
(':;4 Bond$

Z.5 {) /:I)C

( ) Requested Continuance

( ) Remanded to Custody of Sheriff

( ) Ordered Released
( ) Own Recognizance
( ) Other _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Pre=

Public Defender appointed: _

( ) Private Attorney

( ) To Pre-Trial Services

_,Cks<J.....::._:.~=£J:,_\~fu~"""G"'-lAL=...S:L--____________

'L'-~--'-\-=LSJ=-..:.\L-=-~~......::....·_9- ~.0. : :. l.-I'Y'\. :. _: : :__ _ _ _ _ _ __

Hea:Fing set: _ _ _4--l.-J
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Fifth Judicial District Court, State of Idaho
In and For the County of Blaine
201 2nd Avenue South, Suite 106
Hailey, Idaho 83333
STATE OF IDAHO
Plaintiff,
vs.
Robert Javier Garcia Jr
Po Box 4391
Hailey, ID 83333
Defendant.

)

)
)
)
)
)
}

Case No:

)
)

ORDER APPOINTING PUBLIC DEFENDER

CR-2011-0002095

)

)
)

DOB:
DL or SSN:

)

The Court being fully advised as to the application of Robert Javier Garcia Jr, and it appearing to be a proper
case,
NOW, THEREFORE, IT IS ORDERED that an attorney be appointed through the:
Public Defender's Office
Cheri Hicks
P.O. Box 2092
Hailey ID 83333
(208) 788-0224

Public Defender for the County of Blaine, State of Idaho, a duly licensed attorney in the State of Idaho, is hereby
appointed to represent said Defendant, Robert Javier Garcia Jr, in all proceedings in the above-entitled case.

The Defendant is further advised that he/she may be required to reimburse the Court for all or part of the cost of
court appointed counsel.

Date:

__._,.1/t....:;_te:t--"-/;-'--;z_
_ __
Judge

Copies to:
/

Public Defender

~Prosecutor

~ndant

Order Appointing Public Defender

Deputy Clerk

'

\

DOC30 10/88
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.....

;::-,.-L·ED

CHERI HICKS, ESQ.

1

Attorney at Law
P. 0. Box 2092
Hailey, ID 83333
Telephone: (208) 788-0224
Fax: (208) 788-0285
Attorney jbr the Defendant, ISB # 4772

A.M.
P.M.

r:41..
.
»"'

\ MAY 1 6 2012
I
·~-

joLynn Drage. Clerk District
Court Blaine County, Idaho
........................

---

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,
Plaintiff,

v.
ROBERT JAVIER GARCIA, JR.

)
)

Case No. CR-2011-2095

)

)
)
)
)
)
)

MOTION FOR BOND
REDUCTION
NOTICE OF HEARING

Defendant.
__________________________
)
COMES NOW, Cheri Hicks, Attorney at Law, and hereby moves this Honorable Court to
Order a reduction in the amount of bail bond required for the above named Defendant.
As a basis for this Motion, Cmmsel states that the Court previously reduced the amount to
$100,000.00 on the 23rd day of April, 2012. The Defendant's family has not been able to raise
the surety fee for this bond, therefore, the Defendant remains incarcerated. New information is
also available and will be presented at the hearing. This information includes a new emergency
situation with the Defendant's son, an explanation for the listed Failure to Appear, and a new job
opportunity for the Defendant.
NOTICE is hereby given, that the Defendant will call up his motion for a bond

reduction on the 21st day of May, 2012, at 1l :30 a.m. To be heard by the Honorable Robert J.
Elgee in the District Courtroom for Blaine County.
DATED this /{a~ day of

/7_70-.1-4

c~~H~kf,

'2012.

1LL't~

Attorney at Law

MOTION FOR BOND REDUCTION

-1-
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CERTIFICATE OF SERVICE

I certifY that on the
document upon:

I &'1'7

day of

mc:u.r

, 2012, I served the foregoing

Blaine County Prosecuting Attorney
201 2ND Ave. S., Ste. 100
Hailey, ID 83333

~hand delivering copies ofthe same at office of the attorney listed above.
_ _ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
_ _ By sending copies by facsimile to the office of the attorney listed above at facsimile
number - - - - - -

Cheri 1cks
Attorney at Law

MOTIONFORBONDREDUCTION

-2-
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COURT MINUTES
CR-2011-0002095
State of Idaho vs. Robert Javier Garcia Jr.
Hearing type: Bond Reduction
Hearing date: 5/21/2012
Time: 11:32 am
Judge: Robert J. Elgee
Courtroom: District Courtroom-judicial Bldg
Court reporter: Susan Israel
Minutes Clerk: ANDREA
Tape Number: DC
Defense Attorney: Cheri Hicks
Prosecutor; Matthew Fredback
Counter#
Court introduces case, Defendant present in custody of Blaine Sheriff and
represented by counsel, Mr. Hicks, State represented by Mr. Fredback, case set
today for bond reduction hearing, reviews court minutes from the last hearing

11.32

Ms. Hicks agrees, set Def.'s motion for bond reduction forbearing today, also has
motion for preparation of grand jury transcript at Count expense, presents
motion and order for the Court's review
State just reviewed it, has no objection as long as the grand jurors' name and CI's
name are redacted from transcript
Ms. Hicks has no objection to this amendment, she advises court reporter she
only needs transcript including the incident presented against her client, she put
the date in her motion

I

Court amends and signs order for preparation of grand jury transcript
11.38

Ms. Hicks addresses her motion for bond reduction, the Court previously
I lowered the bond, presents 3 exhibits for the·Court's review, State has no

COURT MINUTES 1
25

j

objection to them

DEF'S EXH 1·3 PREMARKED as A,B,C, ID·Reference letters for Defendant,
I OFFERED, NO OBJECTION ADMITTED
j

I
I

I

Court reviews exhibits
Ms. Hicks continues, Def.'s family has been unable to raise surety bond funds,
has employment opportunity with Andrew Diges, he has 2 children who are ages
3 and 10 years old, his oldest child was recently almost placed in the State's
custody due to his mother leaving him, he was forced to sign off his parental
rights temporarily to his girlfriend so his son wouldn't be taken away, Def.
would like to be able to care for his son and find him a stable home environment
in case Def. is sentenced to prison, Def. has employment, family in the Valley and
his girlfriend's family in the Valley, requesting $10,000 bond, the only ITA on
Def.'s record was when he was in the hospital after being beat up

11.46

State responds-this is the second time Def.'s bond has been addressed in the last
month, nothing has changed since the last bearing except for issue involving his
son, Def is 2 time convicted felon, suspicious Def. left the state 2 days after this
drug deal went down, likely Def. was told about the warrant for his arrest and he
was absconding, requests bond remain at $100,000
Ms. Hicks clarifies Def. has only been convicted of 1 felony and he didn't know
about the warrant for his arrest, his home had been broken into and he left town
State shows 2 separate felony cases on Def.'s criminal history, 2 different case
numbers and sentences are shown

111.51

11.55

Court responds-Def. previously leaving town cuts both ways, he could have
known about the warrant or left to set up shop somewhere else or, as suggested
in Ms. Weisbaum's letter, he left because this place was bad influence on him,
hopes Def. now knows that he cannot run and hide, appears Def.'s family is living
here, sets bond $15,000 cash or surety, Def. will sit in jail for a long time if he
absconds
Recess

COURT MINUTES 2
26

r F'LED~·

CHERI HICKS, ESQ.

t.!A~

Attorney at Law
P. 0. Box 2092
Hailey, ID 83333
Telephone: (208) 788-0224
Fax: (208) 788-0285
Attorney for the Defendant, ISB # 4772

z1 2m2.

Joi)IM Drage Cl91'k DiStriCt
·~ aa1ne County, Idaho

--------

L"J THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
STATE OF IDAHO,
Plaintiff,

)
)
)
)

v.
ROBERT JAVIER GARCIA, JR.,
Defendant.

)
)
)
)
)

Case No. CR-11-2095
MOTION FOR TRANSCRIPT
OF GRAND JURY PROCEEDINGS
AT COUNTY EXPENSE

COMES NOW, the above named Defendant, by and through Cheri Hicks, Attorney at
Law, and hereby moves this Honorable Court to Order that the Grand Jury Proceedings in this
case be transcribed, and that the transcript be paid for by Blaine County.
The Defendant requires a copy of this transcript as a necessary part of preparing
challenges to the Grand Jury Proceedings and to prepare his defense. The Defendant can not
afford the expense of the transcription and has been found indigent by the Court.
This motion requests a transcript of the hearing which resulted in an Indictment on the 3ro
day of June, 2011. Counsel requests a transcript of all statements from opening through closing
argument. The incident of interest took place on the 25th day of August, 201 0. This motion does
not ask for the names of the Jurors and specifically asks that the names of the Grand Jurors be
excluded or blacked out.
An appropriate Order has been filed herewith.

DATED this C)!sf day of

/Yl~

, 2012.

Attorney at Law

MOTION FOR TRANSCRIPT OF GRAND JURY PROCEEDINGS

-I27

CERTIFICATE OF SERVICE

I certify that on the
document upon:

dlst day of 171~

, 2012, I served the foregoing

Blaine County Prosecuting Attorney
201 2ND Ave. S., Ste. 100
Hailey, ID 83333

L B y hand delivering copies of the same at office ofthe attorney listed above.
_ _ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
_ _ By sending copies by facsimile to the office of the attorney listed above at facsimile
number - - - - - -

cheHiCkS
Attorney at Law

MOTION FOR TRANSCRIPT OF GRAND JURY PROCEEDINGS

-228

/')

FILED~:!-);/
MAY 2 1 2012

1J

Jolynn Dmge, Clerk District
Court Blaine Coun~, Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
STATE OF IDAHO,

)
)
)
)
)
)

Petitioner,
V.

ROBERT JAVIER GARCIA, JR.,

)
)
)

Case No. CR-11-2095

ORDER FOR PREPARATION OF
GRAND JURY
TRANSCRIPT AT
COUNTY EXPENSE

Respondent,
_________________________
)
This matter came before the Court on Defendant's motion on the 21st day ofMay, 2012.
The above named Defendant moved the Court for an Order for Blaine County to pay for the cost
of preparation of the Grand Jury proceedings transcript in the above entitled case. The Defendant
had previously been found indigent. Counsel for the Defendant stated that the transcript was
necessary for a proper defense. There was no objection by the State.
Good cause appearing, IT IS HEREBY ORDERED that the Court Reporter shall
transcribe the Grand Jury proceedings concluding on the

3rct

day of June, 2011 in the County of

Blaine. The transcript shall include the time the hearing was called on the record and all
statements made on the record from the time the Judge called the name of the case until the case
was concluded and off the record. Regarding evidence, the transcript shall only include the
presentations for the incident that took place on the 251h day of August, 2010. Names of the
Jurors shall be left out or blacked out.
Further, the transcription fee shall be paid for by Blaine County.
DATED this l:.!_ day of

~

, 2012.

Robert J. Elgee
District Judge
ORDER FOR PAYMENT OF GRAND JURY TRANSCRIPT

-1-
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-------~---
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CERTIFICATE OF SERVICE

I certify that on the
document upon:

Pr

day of

~.C:: , 2012, I served the foregoing

Blaine County Prosecuting Attorney
201 2ND Ave. S., Ste. 100
Hailey, ID 83333
_ / B y hand delivering copies of the same at office of the attorney listed above.
__ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
_ _ By sending copies by facsimile to the office of the attorney listed above at facsimile
number - - - - - Cheri Hicks, Attorney at Law
P.O. Box 2092
Hailey, ID 83333
__

By hand delivering copies of the same at office of the attorney listed above.
By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
_ _ By sending copies by facsimile to the office of the attorney listed above at facsimile
number - - - - - -

7

Susan Israel, Court Reporter
201 2ND Ave. S.,
Hailey, ID 83333

~By hand delivering copies of the same at office of the attorney listed above.
__ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
__ By sending copies by facsimile to the office of the attorney listed above at facsimile
number - - - - - -

Clerk of the c0UrtY

ORDER FOR PAYMENT OF GRAND JURY TRANSCRIPT

..
-2-
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Jim J. Thomas, ISBN 4415
Blaine County Prosecuting Attorney
201 2nd AvenueS., Suite 100
Hailey, Idaho 83333
Telephone: (208) 788-5545
Fax: (208) 788-5554

ED"~
P.M.

JUN 1 9 2012
JoLynn Drage, Clerk DistriCt
Court Blaine Coun . Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

Case No. CR-2011-2095

STATE OF IDAHO,

STATE'S MOTION TO CONTINUE

Plaintiff,
vs.
ROBERT GARCIA,
Defendant.

Plaintiff State of Idaho moves the Court pursuant to Idaho Code § 19-1909 for its
order continuing the jury trial scheduled in the above-captioned case on July 24th, 2012,
until a later August 28th, 2012.

The grounds for said motion are the prosecuting

attorney is not available.
The undersigned attorney contacted defense counsel and was informed that
defense counsel does not object to the instant motion.

DATED this

\8

day of June, 2012.

Matthew Fredback, I
7262
Deputy Prosecuting Attorney

STATE'S MOTION TO CONTINUE- Page 1
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CERTIFICATE OF SERVICE

~~ay

of June, 2012, I caused to be
I HEREBY CERTIFY that on this /
served a true and correct copy of the within and foregoing document by the method
indicated below, and addressed to each of the following:
Cheri Hicks, Esq.
Attorney at Law
P.O. Box 2092
Hailey, Idaho 83333

STATE'S MOTION TO CONTINUE- Page 2

_

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
,//Telecopy

32

FILED

~::i.=s:z'5;ZeC

JUN 2 0 2012
JoLynn Draga, CiefK D1stnct

Court Bla_!fJ..e. .eou!!tv. lda_h,o__ _

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,

Case No. CR-2011-2095

Plaintiff,

ORDER GRANTING CONTINUANCE

vs.
ROBERT GARCIA,
Defendant.

The Court, having considered the motion to continue filed herein, and good
cause appearing therefor, HEREBY ORDERS that the jury trial currently scheduled for
July 24th, 2012, at the hour of 9:00a.m. be vacated and rescheduled to commence on
the 28th day of August, 2012, at the hour of 9:00 a.m., in the Magistrate Courtroom of
the Kramer Judicial Building, 201 2nd AvenueS., Hailey, Idaho. ~o4
DATED this

"2-v

(or&. t.\\c\\L..Q CftA~

day of June, 2012.

Robef:!J~

District Judge

ORDER GRANTING CONTINUANCE - Page 1
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..
CERTIFICATE OF SERVICE

V

day of June, 2012, I caused to be
I HEREBY CERTIFY that on this
served a true and correct copy of the within and foregoing document by the method
indicated below, and addressed to each of the following:
Blaine County Prosecuting
Attorney's Office
201 2nd AvenueS., Suite 100
Hailey, Idaho 83333
Cheri Hicks, Esq.
Attorney at Law
P.O. Box 2092
Hailey, Idaho 83333

_
/
_
_

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Telecopy

----LJ.s. Mail, Postage Prepaid
_
_

ORDER GRANTING CONTINUANCE- Page 2

Hand Delivered
Overnight Mail
Telecopy
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FILED ~lf¥.·w:

CHERI HICKS, ESQ.
Attorney at Law
P.O. Box 2092
Hailey, ID 83333
Telephone.· (208) 788-0224
Fax.· (208) 788-0285
Attorney for the Defendant, ISB # 4772

JUL 2 ~ 2012

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,
Plaintiff,
v.

ROBERT JAVIER GARCIA, JR.,

)

)
)
)
)
}
)
)
)

Case No. CR-2011-2095
MOTION FOR TRANSPORT
NOTICE OF HEARING

Defendant.
_________________________
)

COMES NOW, the above named Defendant, by and through the Attorney of Record,
Cheri Hicks, Attorney at Law, and hereby moves this Honorable Court to Order the Blaine
County Sheriffs Department to transport JOSE MANUEL HURTADO-DELATORRE from the
South Idaho Correctional Institution in Boise, Idaho, to the District Court for the Jury Trial on the
28th day of August, 2012, at 9:00a.m., and then return him to the Institution.
Defense Counsel states that the physical presence of the Defendant is necessary as he is a
material witness in the above entitled case.
NOTICE IS HEREBY GIVEN that the Defendant will call up the above listed motion on
1
h

the 6 day of August, 2012 during the pre-trial conference.
RESPECTFULLY SUBMITTED this

d<f"1 day of

td f:o.::,

C<.

C)~

r'V'I.

, 2012.

Cheri Hicks
Attorney at Law

MOTION FOR TRANSPORT

-1-
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CERTIFICATE OF SERVICE

I certify that on the
document upon:

o'/11? day of C)uiuzy

, 2012, I served the foregoing

Blaine County Prosecuting Attorney
201 2ND Ave. S., Ste. 100
Hailey, ID 83333

/ B y hand delivering copies of the same at office of the attorney listed above.
_ _ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
_ _ By sending copies by facsimile to the office of the attorney listed above at facsimile
number - - - - - -

Chen tcks
Attorney at Law

MOTION FOR TRANSPORT

,..,

-L-
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COURT MINUTES
CR-2011-0002095
State of Idaho vs. Robert Javier Garcia Jr.
Hearing type: Pretrial Conference
Hearing date: 8/6/2012
Time: 9:03am
Judge: Robert}. Elgee
Courtroom: District Courtroom
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: DC
Defense Attorney: Cheri Hicks
Prosecutor: Matthew Fredback

!Counter#
Counsel and Def. present.

9.02

Court introduces the case.
Ms. Hicks addresses the motion to transport a Defense's witness.

9.03

State comments, it is the Def. right to call witnesses to aid in a defense.
Ms. Hicks has reserved Mr. Hurtado at the IDOC. Spoke with the department,
and all they need is a court order to transport.

I 9.05

Court comments.

!

Ms. Hicks has a proposed order, but it would need to be changed.
Court reviews the order. Makes changes- Hurtado is to be transported no more
than 1 week prior & no more than 1 week after trial.
9.08

1

Ms Hicks inquires about another pretrial conference closer to trial.

i
COURT MINUTES 1
37

l
I

I Court inquires about witnesses and discovery.
I

Counsel responds that discovery is completed.

! 9.10
I

Court leaves the case on for trial. Counsel need to get their jury instructions to
the court prior to trial.
I

State has an interpreter that translated a transcript
Ms. Hicks has seen the transcript.

I

i 9.12

Recess

COURT MINUTES 2
38

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
~ ~. I k)., 2

FILED .

)
)

STATE OF IDAHO,

Case No. CR-2011-2095

)

Plaintiff,

)

-,

J(JiynnDrage,
·strict
COurt Bllline County. Idaho

ORDER FOR TRANSPORT

)
)
)
)
)

v.
ROBERT JAVIER GARCIA, JR.,

Defendant.
__________________________
)
This matter came before the Court upon written motion of the Defendant, by and through
the Attorney of Record, Cheri Hicks, Attorney at Law, and filed the 24th day of July, 2012. The
Defendant moves this Honorable Court to Order the Blaine County Sheriff's Department to
transport JOSE W!ANUEL HURTADO-DELATORRE from the South Idaho Correctional
Institution in Boise, Idaho, to the District Court to appear as a witness for the Jury Trial on the
28th day of August, 2012, at 9:00a.m., and then return him to the Institution.
Good cause appearing, IT IS HEREBY ORDERED that the Blaine County Sheriffs
Department shall transport or cause to be transported, Jose Manuel Hurtado-Delatorre, IDOC
number 103181, to appear at Trial on the 28'b day of August, 2012 at 9:00 a.m. Jose Manuel
Hurtado-Delatorre shaH be transported from the South Idaho Correctional Institution in Boise, or
wherever he is currently being housed by the Idaho Department of Corrections, to the Blaine
County Jail in Hailey, Idaho. He will then be transported back to the South Idaho Correctional

Institution or wherever the Idaho IJeP.artment of Corrections directs.
IT IS SO ORDERED this

(.

day of

~

11 10 16~ ~ f~:C,;,.,

Jh-~ "1 J- , 2012.

:U~~~
Honorablel Elgee
District Court Judge

N

! ~1.<:. ~ !

~+'1
u...p .;-J
..1

~

~~.
ORDER FOR TRANSPORT
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CERTIFICATE OF SERVICE
I certify that on the
document upon:

f

day of

{2~11I L

,

2012, I served the foregoing

Blaine County Prosecuting Attorney
201 2ND Ave. S., Ste. 100
Haile~ ID 83333
. / By hand delivering copies of the same at office of the attorney listed above.
__ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
__ By sending copies by facsimile.
Cheri Hicks, Defense Counsel
P.O. Box 2092
Hailey, ID 83333
By hand delivering copies of the same at office of the attorney listed above.
/ B y causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
_ _ By sending copies by facsimile.
South Idaho Correctional Institution
P.O. Box 8509
Boise, Idaho 83 707
__ By hand delivering copies of the same at office of the attorney listed above.
__ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
__ By sending copies by facsimile.
IDO<;-central Records
/Fax to 208-327-7444
Blaine County Sheriff's Department
Hailey, ID 83333
/
By hand delivering copies of the same at office of the attorney listed above.
_ _ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
__ By sending copies by facsimile.

CLERK OF THE COURT

ORDER FOR TRANSPORT

-2-
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AUG 27 2012
Jolynn Drage, Clerk District
Court Blaine County, Idaho

Jim J. Thomas, ISBN 4415
Blaine County Prosecuting Attorney
201 2nd AvenueS., Suite 100
Hailey, Idaho 83333
Telephone: (208) 788-5545
Fax: (208) 788-5554

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,
Plaintiff,

Case No. CR-11-2095
MOTION IN LIMINE

vs.
ROBERT GARCIA,
Defendant.

COMES NOW Plaintiff State of Idaho, by and through Matthew Fredback, Blaine
County Deputy Prosecuting Attorney, and hereby moves the Court for its Order in
Limine as follows:
The State moves the Court for its order in limine under I.R.E. 609 allowing the
admission of Robert Garcia's prior felony conviction if he chooses to testify at trial. This
motion is based upon Robert Garcia's April 51h, 2004, conviction for Grand Theft by
Possession of Stolen Property. Oral argument is requested.

MOTION IN LIMINE- Page 1

41

Plaintiff State of Idaho relies upon its memorandum of law in support of
introduction of the referenced IRE 609 material.
DATED this

1.. -=r-

day of August, 2012.

Matthew Fredback, ISBN 7262
Deputy Blaine County Prosecuting Attorney

MOTION IN LIMINE- Page 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this /)7 day of August, 2012, I caused to be
served a true and correct copy of the within and foregoing document by the method
indicated below, and addressed to each of the following:

Cheri Hicks, Esq.
PO Box 2092
Hailey, ID 83333

_

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
_
.JL_ T elecopy

Janis Nelson, Legal Secretary

j/

MOTION IN LIMINE- Page 3
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1
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1

AUG 27 2012

Jim J. Thomas, ISBN 4415
Blaine County Prosecuting Attorney
201 2nd Avenue South, Suite 100
Hailey, Idaho 83333
Telephone: (208) 788-5545
Fax: (208) 788-5554

Jo/ynn Drage, Clerk District
Court Blaine County, Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,
Plaintiff,

Case No. CR-11-2095
STATE'S MEMORANDUM IN

VS.

ROBERT GARCIA,

SUPPORT OF MOTION IN LIMINE

Defendant.

COMES NOW Plaintiff State of Idaho, by and through Matthew Fredback, Blaine
County Deputy Prosecuting Attorney, and submits this Memorandum supporting the
State's Motion in Limine which seeks a ruling allowing the State to present evidence of
Robert Garcia's prior felony conviction under I.R.E. 609, and of other crimes, wrongs, or
acts of Robert Garcia under I.R.E. 404(b ), at the trial in this matter.

ARGUMENT
1. Under Idaho Rule of Evidence 609, evidence of Robert Garcia's prior felony
conviction is admissible to impeach him should he take the stand to
testify.
Idaho Rule of Evidence 609 provides that a witness' credibility can be attacked
by evidence of a prior felony conviction if the court determines that the fact of the prior
conviction, or the nature of the prior conviction, or both, are relevant to the credibility of
the witness, and that the probative value of admitting this evidence outweighs its

MEMORANDUM IN SUPPORT OF THE STATE'S MOTION IN LIMINE- Page 1
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prejudicial effect to the party offering the witness.

Rule 609(b) provides that the

conviction must be less than ten years old unless the court determines that the
probative value of the conviction substantially outweighs its prejudicial effect. In this
particular case, the defendant, Robert Garcia, has a felony conviction for Grand Theft
by Possession of Stolen Property, a violation of Idaho Code §§ 18-2403( 4) and 182407(1 )(b)(1) dated April 51h, 2004, (see attached exhibit "A"). Because the fact of this
felony conviction is relevant to the issue of Robert Garcia's credibility if he testifies at
trial, and the probative value of said evidence outweighs any possible prejudicial effect,
this court should allow the State to impeach the defendant with this conviction at trial.
Under I.R.E. 609(a), the trial court must apply a two-prong test to determine
whether evidence of the prior conviction should be admitted.

First, the court must

determine whether the fact or nature of the conviction is relevant to the witness'
credibility.

Second, the court must determine whether the probative value of the

evidence outweighs its prejudicial impact. See State v. Bush, 131 Idaho 22, 30, 951
P.2d 1249, 1257 (1997). In determining the relevance of the prior conviction, the court
must look at the type of felony, taking into account that "different felonies have different
degrees of probative value on the issue of credibility." State v. Ybarra, 102 Idaho 573,
580, 634 P.2d 435, 442 (1981). The court in Ybarra explained as follows:
Some, such as perjury, are intimately connected with that issue; others, such as
robbery and burglary, are somewhat less relevant; and acts of
violence ... generally have little or no direct bearing on honesty and veracity.

ld. at 580-581, citing Peoplev. Rollo, 20 Cal.3d 109,141 Cai.Rptr.177, 569 P.2d 771,
775 (1977). The court further analyzed the middle category of crimes:
... robbery, larceny, and burglary, while not showing a propensity to falsify, do
disclose a disregard for the rights of others which might reasonably be expected
to express itself in giving false testimony whenever it would be to the advantage
of the witness. If the witness had no compunction against stealing another's
property or taking it away from him by physical threat or force, it is hard to see
why he would hesitate to obtain an advantage for himself or friend in a trial by
giving false testimony. Furthermore, such criminal acts, although evidenced by a
single conviction, may represent such a marked break from sanctioned conduct
that it affords a reasonable basis of future prediction upon credibility.

ld. at 443, citing Ladd, Credibility Test Current Trends, 89 Univ.Pa.L.Rev. 166 (1940).
The Ybarra court used this analysis to rule that a prior felony conviction for burglary was
relevant to the issue of credibility.
MEMORANDUM IN SUPPORT OF THE STATE'S MOTION IN LIMINE- Page 2
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Idaho Courts have used to above analysis to uphold the decision to allow
impeachment by prior convictions for numerous crimes which were neither intimately
connected with the issue of credibility, nor were acts of violence which have little or no
bearing on honestly or veracity. In 1984, the Court of Appeals upheld the trial court's
ruling which allowed the State to impeach a witness by evidence of prior convictions for
injury to a public jail and resisting or obstructing police officers incident to escape. See
State v. Pierce, 107 Idaho 96, 103, 685 P.2d 837, 844 (Ct.App.1984). The court held
that these convictions exhibited "intentional deviations from legally prescribed standards
of conduct." ld. Further,
They show a pattern of disrespect for law and lawful authority. In our view, such
established disrespect is relevant to evaluating whether Pierce would take an
oath seriously as a witness and whether he would hesitate to testify untruthfully if
it seemed advantageous to do so. These concerns are fundamental to the truthseeking objective of our criminal justice system. Therefore, we believe Pierce's
prior felonies plainly had probative value on the question of his credibility .

.!Q.
In State v. Rodgers, the Court of Appeals upheld the trial court's decision to
allow the defendant to be impeached by his prior felony conviction for second degree
murder. See 119 Idaho 1066, 812 P.2d 1227 (1990). There, the court reasoned that if
"a witness had no compunction against deliberately taking another's life away by
physical force, it is hard to see why he would hesitate to obtain an advantage for himself
in a trial by giving false testimony." ld. at 1072. Additionally, in State v. Thompson, the
Supreme Court upheld the trial court's ruling which allowed the State to impeach the
defendant by evidence of his prior felony conviction for lewd and lascivious conduct.
See 132 Idaho 628, 977 P.2d 890 (1999). There, the Court reasoned that because the
defendant had no compunction against engaging in immoral acts with a minor, "there is
no reason to believe that he would hesitate to gain an advantage for himself in this case
by giving false testimony." ld. at 631. Further, the court held that committing such an
act with a minor child is the type of "marked break from sanctioned conduct
that.. .affords a reasonable basis for predicting credibility."

.!Q., quoting Ybarra, 102

Idaho at 581.
In the present case, the defendant's felony conviction for Grand Theft does have
a bearing on the defendant's credibility and would be reievant to such if he were to

MEMORANDUM IN SUPPORT OF THE STATE'S MOTION IN LIMINE- Page 3
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testify.

Much like the crimes addressed in the rulings cited above, grand theft falls

within the middle category of felonies and shows a disregard for the rights of others
which might reasonably be expected to express itself in giving false testimony whenever
it would be to the advantage of the witness.
If the defendant had no compunction against stealing the property of another, it is
hard to see why he would hesitate to obtain an advantage for himself in a trial by giving
false testimony.

The crime of grand theft represents such a marked break from

sanctioned conduct that it affords a reasonable basis of future prediction upon
credibility. Therefore, under the aforementioned case analysis, and its application to the
facts of this case, Robert Garcia's prior felony conviction is relevant to the issue of his
credibility.
The second prong of the court's analysis under I.R.E. 609(a) involves balancing
the probative value of the conviction against its prejudicial impact. In Rodgers, the trial
court considered the following factors:
(1) The impeachment value of the prior crime, (2) the remoteness of the prior
conviction, (3) the witness' criminal history, {4) the similarity between the past
crime and the crime charged, (5) the importance of the witness' testimony, (6) the
centrality of the credibility issue, and (7) the nature and extent of the witness'

criminal records as a whole.
132 Idaho at 633.

Because the State is not seeking to introduce the nature of the

defendant's prior conviction, the court should weigh the above factors of probative value
as they relate to the prejudicial effect of impeaching the defendant with the fact that he
has a prior felony conviction.
Robert Garcia's prior felony conviction for Grand Theft is dated April 51h, 2004,
and resulted from an incident occurring on February 1st, 2004. The felony crime was
committed against the Carey School.

The defendant's conviction was approximately

six years prior to the date which the alleged acts of dealing methamphetamine in this
case occurred. This conviction is within the ten years as required by Idaho Rule of
Evidence 609 and the type of conviction is it is very probative as to the issue of his
credibility. The facts of his prior conviction make it more likely that the defendant would
be untruthful on the stand in this case. The defendant certainly has no compunction

MEMORANDUM IN SUPPORT OF THE STATE'S MOTION IN LIMINE- Page 4
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about stealing from a school, and wouid likely not hesitate to be untruthful on the stand
in this case if the result would be to acquit him of dealing methamphetamine.
Any possible prejudicial impact of the impeachment of the defendant by his prior
felony conviction is outweighed by its probative value.

The State is not seeking to

inform the jury of the nature of the conviction, or even that it was committed against the
Carey School.

Because the prior felony conviction is relevant to the defendant's

credibility, impeaching him with the mere fact that he has been convicted of a felony
would not cause such a prejudicial impact that the court should not allow it. Therefore,
under I.R.E. 609(a) and the aforementioned case law, the fact of the defendant's prior
felony conviction is admissible to impeach him should he choose to testify at trial.
CONCLUSION
Under Idaho Rule of Evidence 609(a), the defendant, Robert Garcia's prior felony
conviction is relevant to his credibility, and its probative value outweighs any possible
prejudicial effect. Therefore, if the defendant testifies at trial, the State should be allowed
to impeach him with evidence of the fact that he has been previously convicted of a felony.
Therefore, the State respectfully requests that this court grant its Motion in Limine.

DATED this

~--=rday of August, 2012.

Mathew Fredback, I BN 7262
Deputy Prosecuting Attorney

MEMORANDUM IN SUPPORT OF THE STATE'S MOTION IN LIMINE- Page 5
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CERTIFICATE OF SERVICE

27

r

I HEREBY CERTIFY that on this
day of August, 2012, I caused to be
served a true and correct copy of the within and foregoing document by the method
indicated below, and addressed to each of the following:
Cheri Hicks, Esq.
Attorney at Law
PO Box 2092
Hailey, Idaho 83333

_

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
t../ Telecopy

Jrelser( Felony Case Assistant
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CLERK DISTRICT
COURT BLAINE COUNTY IDAHO

IN THE DISTRICT COuKT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

State of Idaho,

)

)

Plaintiff,

)

) Case No. CR-04-428

VS.

Robert Garcia Javier Jr.
Aka: Robert Javier Garcia
Robert Mendoza
SS#

D.O.B.

)
)
)
)
)
)

)
)

Defendant.

)
)

JUDGMENT OF CONVICTION
UPON A PLEA OF GUILTY TO ONE FELONY COUNT,
AND ORDER OF RETAINED JURISDICTION I.C. § 19-2601(4),
I.C.R. 33 (b)
AND ORDER OF COMMITMENT.

I. INTRODUCTION
1.

The date of sentencing was April 5, 2004,
sentencing date) .

2.

The State of Idaho was represented by counsel, Justin
Whatcott, of the Blaine County Prosecutor's office.

3.

The defendant Robert Garcia Javier Jr., appeared personally.
I.e. § 19-2503.

4.

The defendant was represented by counsel, Daniel Dolan.

5.

Barry Wood, District Judge, presiding.

JUDGMENT OF CONVICTION

(hereinafter called

1

EXHibiT
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II.
l.

ARP~IGNMENT

FOR SENTENCING. I.C.

§

19-2510

The defendant Robert Garcia Javier Jr. was informed by the
Court at the time of the sentencing of the nature of the
defendant's plea, which in this case was:

Crime of: Grand Theft by Possesion of Stolen Property, a felony
Idaho Code: I .C. § 18-2403 (4) and 18-2407 (1) (b) (1)
Maximum Penalty; Court costs, restitution, imprisonment for
not less than one (1) year nor more thah fourteen (14)
years, and a fine up to five thousand ($5,000) dollars,
or both fine and imprisonment.
Idaho Code: § 18-2408 (2) (a)
Guilty by Plea -- date of: February 23, 2004

2.

The defendant was then asked by the Court whether the
defendant had any legal cause to show why judgment should not
be pronounced againsL the defendant, to which the defendant
responded "No."

III.

PLEA OF GUILTY PREVIOUSLY ENTERED AND ACCEPTED

1.

The defendant, Robert Garcia Javier Jr., previously pled
guilty on the date of, (hereinafter called "the entry of
plea"), to the crime set forth in section II i~~ediately
above.

2.

At the entry of plea, pursuant to I.C.R. Rules 5 and 11, the
defendant was advised by the Court of the following:
(a)

The nature of the charge against the defendant, the
minimum and maximum punishments, and other direct
consequences which may apply;

(b)

That the defendant was not required to make any
statement and that any statement made by the defendant
may be used against the defendant in a court of law;

(c)

That the defendant was presumed to be innocent;

(d)

That by entering a plea of guilty to the above
identified charge, the defendant would:
(i)

Waive the right to a trial by jury;

I.:\

Waive the right to require the State to prove each
material elemenL of the crime charged beyond a
reasonable doubL;

\l.L,

JOD~M2NT

OF CONVICTION
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(iii)

Waive the right to free Court appointed counsel to
represent the defendant through a jury trial if
the defendant was indigent;

(iv)

Waive the right to a speedy trial;

(v)

Waive the right to challenge the evidence
presented by the State, and specifically the right
to confront and cross examine the witnesses who
testified against the defendant;

(vi)

Waive the right to present evidence on the
defendant's own behalf, specifically including the
right to subpoena witnesses at the County's
expense;

(vii)

Waive the right against compulsory selfincrimination;

(viii) Waive any and all possible defenses to the charge
brought against the defendant, both factual and
legal;
(ix)

Lose the right to appeal except as to the sentence
imposed.

3.

The Court inquired of whether any promises had been made to
the defendant or whether the plea was a result of any plea
bargaining agreement, and if so, the nature of the agreement;
and that the defendant was informed that the Court was not
bound by any promises or recommendations from either pa::ty as
to punishment; and

4.

The defendant was advised, in accordance
(d) (2), that if the Court did not accept
reco~uendation or request, the defendant
right to withdraw the defendant's guilty

5.

The defendant stated and acknowledged that the plea was
knowingly and voluntarily given; and that the pleas was given
of the defendant's own free will and volition.

6.

That there was a factual basis to support the said plea;

7.

Whereupon the defendant entered a plea of guilty to said
charge.

8.

The Court also found that the plea was entered upon the
advice and consent of the defendant's counsel.

9.

Whereupon the Court accepted the plea of guilty and

JODGMSNT OF CONVICTION

with I.C.R. 11
the sentencing
nevertheless had no
plea on that basis.

found
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and adjudged the defendant Robert Garcia Javier Jr. guilty of
the crime identi::ied and set forch in section II "Jl.rraignment
for Sentencing" above.

IV.

SENTENCING DATE PROCEEDINGS

On April 5, 2004, the sentencing date, and after the
arraignment for sentencing as set forth in section II "Arraignment
for Sentencing" above, the Court proceeded as follov1s:
1.

Determined that more than two (2) days had elapsed from the
plea to the date of sentencing. I.C. § 19-2501 and I.C.R.
Rule 33 (a) (1).

2.

Discussed the presentence report and relevant matters with
the parties pursuant to I.C. § 20-220 and I.C.R. Rule 32.

3.

Determined victim 1 S rights and restitution issues pursuant to
I.C. § 19-5301 and Article 1, § 22 of the Idaho Constitution.

4.

Offered an aggravation and/or mitigation hearing to both
parties, including the right to present evidence pursuant to
I.C.R. 33(a)(1).

5.

Heard corrments and sentencing recommendations of both counsel
and asked the defendant personally if the defendant wished to
make a statement and/or to present any information in
mitigation of punishment. I.C.R. Rule 33(a) (1).

6.

The Court made its comuents pursuant to I.e. § 19- 2512, and
discussed one or more of the criteria set forth in I.C. § 192521.

V.

THE SENTENCE IMPOSED

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, as follows:
Crime of Grand Theft by Possesion of Stolen Property, a
felony.
1.

Court costs:
of $88.50.

2.

Fine: The defendant is fined the sum of $2,000.00, and the
defendant shall pay all costs, fees and fines ordered by this
Court.
This judgment that the defendant pay a fine and costs
shall constitute a lien in like manner as a judgment for
money in a civil action. I.C. § 19-2518, I.C. § 19-2702.

JUDGMENT OF CONVICTION

The defendant shall pay court costs in the sum
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3.

Penitentiary:
The defendant, Robert Garcia Javier Jr., shall
be corrrrnitted to the cust:ody of the Idaho State Board of
Correction, Boise, Idaho for a unified sentence (I.e. § 192513) of 5 vears; which unified sentence is comorised of a
minimum (fi~ed) period of confinement of 3 year~, followed bv
an indeterminate period of custody of 2 years, with the
~
precise time of the indeterminate portion to be set by said
Board according to law, with t:he total sentence not to exceed
5 years.

4.

Credit for time served:
The defendant is given credit for
time previously served on this crime in the amount: of 16
days. I.C. § 18-309.
The credit for time served is calculated as follows:
February 3, 2004 to February 19, 2004.-

5.

Execution of judqment suspended with retained jurisdiction:
Provided however, pursuant to I.C. § 19-2601(4), the Court
suspends the execution of the Judgment during the f
st one
hundred and eighty (180} days of the sentence to the custody
of the Idaho State Board of Correction, during which time the
Court shall retain jurisdiction over the defendant.
The
defendant \vill remain committed to the board of correction if
not affirmatively placed on probation by the Court.

6.

Department of Correction to take the defendant into custody
within fourteen davs:
1t is further ordered that the
Depart:ment of Correction take Robert Garcia Javier Jr.
into
custody, for the corrunencement of the one hundred and eighty
(180) day program, within fourteen (14) days of the date this
Judgment is file stamped.

7.

Transport of defendant at the conclusion of retained
jurisdiction programming and/or period: The defendant shall
be transported back to this sentencing court for further
proceedings under I.C. § 19-2601(4) at either the point in
time when the defendant's programming is completed or
approximately 14 days before the expiration of the 180 day
period, whichever date occurs first.

JllDGt4ENT OF CONVICTION
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VI .
1.

ORDER REGA:RDING RESTITUTION

Restitution to Victim: The Court hereby ORDERS a Judgment of
ResL~tution to be entered in this case in the sum of
$7,221. 25, (I. C. § 19-5304 (victim)). P.. separate vnitten
order of restitution shall be entered.
I.C. § 19-5304(2).
This amount is payable through the Clerk of the District
Court to be disbursed to the victim(s) in this matter as
follows:
Name: Carey School District - $7,221.25
* Joint and Several with Rub~n Delgado
County Case NO. CR-04-498.

VII.

in

Blaine

RIGHT TO APPEAL/LEAVE TO APPEAL IN FORMA PAUPERIS

The Right:
The Court advised the defendant, of the right to appeal this
judgment within forty two (42) days of the date it is file stamped
by the clerk of the court. I.C.R. 33(a) (3). I.Jl.. R. Rule 14 (a).

In forma Pauperis:
The Court further advised the defendant of the right of a
person who is unable to pay the costs of an appeal to apply for
leave to appeal in forma pauperis, meaning the right as an
indigent to proceed without liability for court costs and fees and
the right to be represented by a court appointed attorney at no
cost to the defendant.
I.C.H. 33(a) (3). I.C. § 19-852(a) (1) and
(b) (2).

VIII .

ENTRY OF JUDGMENT - RECORD BY CLERK

The Court orders the Judgment be entered upon the
minutes and that the record be assembled, prepared and filed
by the Clerk of the Court in accordance with I.e. § 19-2519
(a). In addition, and in accordance with I.C. § 19-2519 (b),
as soon as possible upon the entry of Judgment of Conviction
the clerk shall deliver to the Sheriff of Blaine County, a
certified copy of the Judgment along with a copy of the
presentence investigation report, if any, for delivery to the
Director of Correction pursuant to I.e. § 20-237.

IX.

BOND/BAIL

The conditions of bail given in this case having beer.
JUDGMSNT OF CONVICTION
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satisfied, the bail is ordeYed exonerated.

X.

I.C.R. 46(g).

ORDER OF COMM:ITMENT

It is ADJUDGED and ORDERED that the defendant
the custody of the Sheriff of Blaine County, Idaho,
forthwith to the Director of Lhe Idaho State Boayd
at the Idaho State ~enitentiary, or o~hey facility
State designated by the State Board of Correction.

X.

be committed to
for deliveyy
of Correction
within the
I.C. § 20-237.

ORDER ON PRESENTENCE INVESTIGATION REPORTS

The parties are hereby ordered to return their respective
copies of the presentence investigative reports to the deputy
clerk of the court's custody and use of said report shall
thereafter be governed by I.C.R. 32 (h) (1), (2) ,and(3).

IT IS SO ORDERED.
DATED:
SIGNED:

JJDSMENT OF CONVICTION
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I.C.R. RULE 49 (b)
NOTICE OF ORDER
I,

Kate Riley, Deputy Clerk for the County of Blaine do
certify ~hat on the day of April 5, 2004, I have filed the
oriainal and caused to be served a true and correct copy of the
above and foregoing document: JUDGMENT OF CONVICTION UPON PLEA OF
GUILTY TO ONE FELONY COUNT, AND ORDER OF RETAINED JURISDICTION
I.C. § 19-2601(4), AND ORDER OF COMMITMENT, to each of the persons
as listed below:
he~eby

Prosecuting Attorney: Justin Whatcott
Defense Counsel: Daniel Dolan
Defendant: Robert Garcia Javier Jr.

'UDc. / K_cz.

L-'/'f

Js

'7sc..s~
Kate Riley c
Deputy Clerk

JUDGMENT OF CONVICTION
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,

)

CASE NO:

CR2011-2095

)

Plaintiff
VS.

ROBERT JAVIER GARCIA, JR.,
Defendant

)
)
)
)
)
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)
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

)
)
)

STATE OF IDAHO,
Plaintiff,

)

Case No. CR-2011-2095

ORDER FOR TRANSPORT

)

v.

)

)
)
)

ROBERT JAVIER GARCIA, JR.,
Defendant.

Ricardo Vargas-Hurtado having been subpoened to appear as a witness in District Court,
and as he is incarcerated in the Blaine County Jail, IT IS HEREBY ORDERED that the Blaine
County Sheriff's Department shall transport RICARDO VARGAS-ffiJRTADO from the Blaine
County Jail to the District Court to appear as a witness for the Jury Trial on the 28th day of
August, 2012, at 9:00a.m., or as soon as they are notified that he will be needed to testifY on the
28th or 29th of August, 2012, and then return him to the Institution.
IT IS SO ORDERED this ;2

'iJ

day of

&f "-It

,2012.

Hon!1tfhi~
District Court Judge

ORDER FOR TRANSPORT

-1-

CERTIFICATE OF SERV1CE
I certify that on the
document upon:

~

day of

~

, 2012, I served the foregoing

Blaine County Prosecuting Attorney
201 2ND Ave. S., Ste. 100
Hailey, ID 83333
_...- By hand delivering copies of the same at office of the attorney listed above.
_ _ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
_ _ By sending copies by facsimile.
Cheri Hicks, Defense Counsel
P.O. Box 2092
Hailey, ID 83333
/
By hand delivering copies of the same at office of the attorney listed above.
_ _ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
_ _ By sending copies by facsimile.
Blaine County Sheriff's Department
Hailey, ID 83333
_ _ By hand delivering copies of the same at office of the attorney listed above.
_ _ By causing copies of the same to be deposited in the United States mail, postage paid, at
th;yost office in Hailey, Idaho.
_ _ By sending copies by facsimile.

CLERK OF TIIE COURT~

ORDER FOR TRANSPORT

-2-

FILED
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,
Plaintiff,

Case No. CR-11-2095
STATE'S WITNESS LIST

vs.
ROBERT GARCIA,
Defendant.

COMES NOW the State of Idaho by and through Matthew Fredback, Deputy Blaine
County Prosecuting Attorney, and does hereby notify the Court that the following
witnesses are scheduled to be called to testify in the jury trial of the above-entitled case:
Mike Abaid, Sun Valley Police Department/NET
Kim Orchard, Sun Valley Police Department/NET
Ignacio Martinez, Cl-1 0-03
Curtis Miller, BCSO
Heather Campbell, ISP Forensic Laboratory
Sandra Barrios

DATED this

~ ~ day of August, 2012.

Matthew Fredback, ISBN 7262
Deputy Prosecuting Attorney

FILED

MJ.~~

AUG 2 8 2012
...?Lynn Drage, Clerk. D1stnct
Dourt Blaine Ccun , Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

State of Idaho,
Plaintiff,

vs.
ROBERT JAVIER

GARCIA~f.·
Defendant.

)
)
)
)
) Case No. CR-2011-2095
)
)

)
)

_______________________ )
INITIAL INSTRUCTIONS TO THE PROSPECTIVE JURY

INSTRUCTION NO.

This is the case of State of Idaho v. Robert Javier Garcia. Are the parties ready to
proceed?
The Clerk will now call the roll of the prospective jurors. When your name is called,
please answer audibly.
CLERK CALL ROLL OF JURY/ GIVE ABSENTEE NAMES TO BAILIFF
Ladies and Gentlemen, you have been summoned as prospective jurors in the
lawsuit now before us. The first thing we do in a trial such as this is to first read you some
initial jury instructions and then select 12 jurors and 1 alternate juror from among you.
I am Robert Elgee, the judge in charge of the courtroom and this trial. The deputy
clerk of court, Crystal Rigby, marks the trial exhibits and administer oaths to you jurors and
to the witnesses. The bailiff, Doug Wynn, will assist me in maintaining courtroom order and
working with the jury. The Court reporter, Susan Israel, will keep a verbatim account of all
matters of record during the trial. The law clerk, Cheyenne House, will frequently be
present in Court and will assist me with various legal tasks.
Each of you is qualified to serve as a juror of this court. This call upon your time
does not frequently come to you, but is part of your obligation for your citizenship in this
state and country. No one should avoid fulfilling this obligation except under the most
pressing circumstances. Service on a jury is a civic and patriotic obligation which all good
citizens should perform.
Service on a jury affords you an opportunity to be a part of the judicial process, by
which the legal affairs and liberties of your fellow men and women are determined and
protected under our form of government. You are being asked to perform one of the
highest duties of citizenship, that is, to sit in judgment on facts which will determine the
guilt or innocence of a person charged with a crime.
To assist you with the process of selection of a jury, I will introduce you to the
parties and their lawyers and tell you in summary what this action is about. When I
introduce an individual would you please stand and briefly face the jury panel and then
retake your seat.
The State of Idaho is the plaintiff in this action. The lawyer representing the state

is, Matthew Fredback, Deputy Prosecuting Attorney of Blaine County, Idaho.
The defendant in this action is Robert Garcia. The lawyer representing the
defendant is Cheri Hicks.
This is a criminal case and we anticipate it will last~ days following jury selection.
The trial will be conducted on weekdays only from 9:00a.m. to 5:00p.m., with at least one
hour for lunch and 2 other breaks. We will try to make your stay as comfortable as
possible.
1 will

now read you the pertinent portion of the Information/Indictment which sets

forth the charge against the defendant. The Information/Indictment is not to be considered
as evidence but is the mere formal charge against the defendant. You must not consider it
as evidence of guilt and you must not be influenced by the fact that charge has been filed.
The Information/Indictment (in Count Ill) charges Aiding and Abetting Delivery of
Methamphetamine, a felony (Read to Jury).
Repeat for other charges.
To these charges the defendant pled not guilty.
Under our law and system of justice, every defendant is presumed to be innocent.
The effect of this presumption is to require the state to prove a defendant's guilt beyond a
reasonable doubt in order to support a conviction against that defendant.
As the judge in charge of this courtroom, it is my duty, at various times during the
course of this trial, to instruct you as to the law that applies to this case.
The duty of the jury is to determine the facts; to apply the law set forth in the
instructions to those facts, and in this way to decide the case. In applying the Court's
instructions as to the controlling law, you must follow those instructions regardless of your
opinion of what the law is, or what the law should be, or what any lawyer may state the law
to be.
During the course of this trial, including the jury selection process, you are
instructed that you are not to discuss this case among yourselves or with anyone else, nor
to form any opinion as to the merits of the case until after the case has been submitted to
you for your determination.
A little later in this jury selection process, you will be asked questions touching on
your qualifications to serve as jurors in this particular case. This part of the case is known

as the voir dire examination.
Voir dire examination is for the purpose of determining if your decision in this case
would in any way be influenced by opinions which you now hold or by some personal
experience or special knowledge which you may have concerning the subject matter to be
tried. The object is to obtain twelve persons who will impartially try the issues of this case
upon the evidence presented in this courtroom without being influenced by any other
factors.
Please understand that this questioning is not for the purpose of prying into your
affairs for personal reasons but is only for the purpose of obtaining an impartial jury.
Each question has an important bearing upon your qualifications as a juror and
each question is based upon a requirement of the law with respect to such qualifications.
Each question is asked each of you, as though each of you were being questioned
separately.
You will first be asked a series of questions by the judge. Then each lawyer will be
given an opportunity to ask you some questions.
If you need to answer any question, please raise your juror card. You will then be
asked to identify yourself both by name and juror number, and then give your answer.
The jury should be aware that during and following the voir dire examination one or
more of you may be challenged.
Each side has challenges "for cause", by which I mean that each side can ask that
a juror be excused for a specific reason. In addition each side has a certain number of
"peremptory challenges", by which I mean each side can challenge a juror and ask that he
or she be excused without giving a reason therefor. If you are excused by either side
please do not feel offended or feel that your honesty or integrity is being questioned. It is
not.
The clerk will now swear the entire jury panel for the voir dire examination.

CLERK SWEARS JURY PANEL

INSTRUCTION NO.
You are instructed that any questions asked or statements made by either the
court, or the State's attorney, or by the Defendant's attorney during jury selection are
not evidence in this case. You should not attempt to infer from any such questions or
statements what the facts in this case may be. Likewise, none of the statements,
opinions, or beliefs expressed by any of you prospective jurors are evidence in this
case, and you should not permit any such statements, opinions, or beliefs to influence
your decision if you are selected to be a juror in this case.

1\

INSTRUCTION NO.
1. You have heard the charge made in the information against the defendant.
Other than what I have told you, do any of you know anything about this case,
either through your own personal knowledge, by discussion with anyone else or

from~eievision or newspapers? _...~~
~cJ.... ~h~--~--

a. Do you have a state of mind with reference to the charges against this
defendant which would in any way prevent you from acting with
impartiality?
b. Do you feel that you can eliminate and disregard everything that you have
heard or read pertaining to this case and render an impartial verdict based
solely upon the evidence presented in the courtroom?

2. Are any of you related by blood or marriage to Robert Garcia or do you know him
from any bus~·
s or social relationship?

_('j}l_)

¥o

---

a. In which of those capacities have you known Robert Garcia?
b. Would your knowledge prevent you from acting with impartiality in this
case?
c. Would your knowledge cause you to give greater or lesser weight to any

11..

statement that he might make in this case by reason of such knowledge?

3. The individual who signed the complaint in this matter is Matthew Fredback. Are
any of you related by blood or marriage to Matthew Fred back, or do you know
him from any business or social relationship?

a. In which of those capacities have you known him?
b. Would your knowledge prevent you from acting with impartiality in this
case?
c. Would your knowledge cause you to give greater or lesser weight to any
statement that he might make in this case by reason of such knowledge?

4. Does the relationship of guardian and ward, attorney and client, master and
servant, landlord and tenant, boarder or lodger exist between any of you and
Robert Garcia or Matthew Fredback?

5. Are any of you a party in any civil action against Robert Garcia?

6. Have any of you ever complained against Robert Garcia or been accused by
Matthew Fredback in a criminal prosecution?

-- -- -- -- -- -- -- -- -- -- -- --

7. Have any of you ever formed or expressed an unqualified opinion that the
defendant, Robert Garcia, is guilty or not guilty of the offense charged?

8. I have introduced you to the lawyers representing the parties. Are any of you
related by blood or marriage to any of the lawyers or do you know any of the

1

lawyers from any professi~ a~~siness or social relationship?

----W-~--Q..v.
~~

~
a. Who do you know and how do you know them?
b. Would your knowledge of [name of lawyer] prevent you from acting with
impartiality in this case?
c. Vvouid your knowledge of [name of lawyer] cause you to give greater or
lesser weight to the evidence presented by him?

9.

Do any of you have a religious or moral position that would make it impossible to
render judgment?

-- -- -- -- -- -- -- -- -- -- -10. Do you of you have any bias or prejudice either for or against Robert Garcia?

-- -- -- --

-- -- -- -- -- -- -- --

11.1 will now read to you the names of those who may possibly testify in this cause.
I will read their names slowly and I ask that if you know any of them in any
capacity that you immediately advise me of this fact.
a. Witness List
i. Ignacio Martinez

ii. Mike Abaid

-4Piii. Kim Orchar@d

~

- - ~--

iv. Curtis Miller

-~-

~

_s:a
~

----------

--

-- -- -- -- -- -- -- --

v. Sandra Barrios

vi. Heather Campbell

viii. Jose Manuel Hurtado-Delatorre (a.k.a. "Pepe")

_(@ _ _ _ _ _ _
ix. Gina Wisebaum

~--------

~

b. In what capacity have you known [name of witness]?
c. Do you feel you have a state of mind with reference to your knowledge of
in the event of his testifying in this cause which would prevent you from

acting with impartiality?
d. Would your relationship or knowledge of [name of witness] cause you to
give greater or lesser weight to his/her testimony by reason of such
knowledge?

12. Are there any of you who are unwilling to follow my instructions to you, the jury,
as to the law that you must apply in determining the case?

13.Are there any of you, if selected as a juror in this case, who is unwilling or unable
to render a fair and impartial verdict based upon the evidence presented in this
courtroom and the law as instructed by the Court?

14. Do any of you have any other reason why you cannot give this case your
undivided attention and render a fair and impartial verdict?

---@--------~

FILED ~. ~, LJJ:I fc AUG 2 8 2012
JoLyrm Drage, Clerk District
Court Blaine wunty, Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

)

State of Idaho,
Plaintiff,

)
)

vs.

)
) Case No. CR- 2011-2095
)

ROBERT JAVIER GARCIA, JR.,

)
)

_________________________ ))
Defendant.

PRELIMINARY INSTRUCTIONS TO THE JURY

MEMBERS OF THE JURY: I will now give you the preliminary instructions in this
case. When the evidence is closed, I will give you the final instructions in this case.

INSTRUCTION NO.

_L

Now that you have been selected and sworn as the jurors to try this case, I want to
go over with you what will be happening. I will describe how the trial will be conducted and
what we will be doing. At the end of the trial I will give you more detailed guidance on how
you are to reach your decision.
Because the state has the burden of proof, it goes first. After the state's opening
statement, the defense may make an opening statement, or may wait until the state has
presented its case.
The state will offer evidence that it says will support the charges against the
defendant. The defense may then present evidence, but is not required to do so. If the
defense does present evidence, the state may then present rebuttal evidence. This is
evidence offered to answer the defense's evidence.
After you have heard all the evidence, I will give you additional instructions on the
law. After you have heard these additional instructions, the state and the defense will
each be given time for closing arguments. In their closing arguments, they will summarize
the evidence to help you understand how it relates to the law. Just as the opening
statements are not evidence, neither are the closing arguments. After the closing
arguments, you will leave the courtroom together to make your decision. During your
deliberations, you will be entitled to have with you my instructions concerning the law that
applies to this case, the exhibits that have been admitted into evidence, and any notes
taken by you in the course of the trial proceedings.

INSTRUCTION NO. )._

Under our law and system of justice, the defendant is presumed to be innocent.
The presumption of innocence means two things.
First, the state has the burden of proving the
defendant guilty. The state has that burden throughout the
trial. The defendant is never required to prove his innocence,
nor does the defendant ever have to produce any evidence
at all.

Second, the state must prove the alleged crime
beyond a reasonable doubt. A reasonable doubt is not a
mere possible or imaginary doubt. It is a doubt based on
reason and common sense. It may arise from a careful and
impartial consideration of all the evidence, or from lack of
evidence. If after considering all the evidence you have a
reasonable doubt about the defendant's guilt, you must find
the defendant not guilty.

INSTRUCTION NO.

L

Your duties are to determine the facts, to apply the law set forth in my instructions
to those facts, and in this way to decide the case. In so doing, you must follow my
instructions regardless of your own opinion of what the law is or should be, or what either
side may state the law to be. You must consider them as a whole, not picking out one and
disregarding others. The order in which the instructions are given has no significance as
to their relative importance. The law requires that your decision be made solely upon the
evidence before you. Neither sympathy nor prejudice should influence you in your
deliberations. Faithful performance by you of these duties is vital to the administration of
justice.
In determining the facts, you may consider only the evidence admitted in this trial.
This evidence consists of the testimony of the witnesses, the exhibits offered and received,
and any stipulated or admitted facts. The production of evidence in court is governed by
rules of law. At times during the trial, an objection may be made to a question asked a
witness, or to a witness' answer, or to an exhibit. This simply means that I am being asked
to decide a particular rule of law. Arguments on the admissibility of evidence are designed
to aid the Court and are not to be considered by you nor affect your deliberations. If I
sustain an objection to a question or to an exhibit, the witness may not answer the
question or the exhibit may not be considered. Do not attempt to guess what the answer
might have been or what the exhibit might have shown. Similarly, if I tell you not to
consider a particular statement or exhibit you should put it out of your mind, and not refer
to it or rely on it in your later deliberations.
During the trial I may have to talk with the parties about the rules of law which
should apply in this case. Sometimes we will talk here at the bench. At other times! will
excuse you from the courtroom so that you can be comfortable while we work out any
problems. You are not to speculate about any such discussions. They are necessary
from time to time and help the trial run more smoothly.
Some of you have probably heard the terms "circumstantial evidence," "direct
evidence" and "hearsay evidence." Do not be concerned with these terms. You are to
consider all the evidence admitted in this trial.

b\

However, the law does not require you to believe all the evidence. As the sole
judges of the facts, you must determine what evidence you believe and what weight you
attach to it.
There is no magical formula by which one may evaluate testimony. You bring with
you to this courtroom all of the experience and background of your lives. In your everyday
affairs you determine for yourselves whom you believe, what you believe, and how much
weight you attach to what you are told. The same considerations that you use in your
everyday dealings in making these decisions are the considerations which you should
apply in your deliberations.
In deciding what you believe, do not make your decision simply because more
witnesses may have testified one way than the other. Your job is to think about the
testimony of each witness you heard and decide how much you believe of what he or she
had to say.
A witness who has special knowiedge in a particular matter may give his or her
opinion on that matter. In determining the weight to be given such opinion, you should
consider the qualifications and credibility of the witness and the reasons given for his or
her opinion. You are not bound by such opinion. Give it the weight, if any, to which you
deem it entitled.

INSTRUCTION

NO.~

During the course of this trial, the judge, the law clerk, and the deputy court clerk
will be using computers and taking notes. This is standard court room procedure and you
are not to either be distracted by this or attempt to infer anything from any such activity.
If during the trial I may say or do anything which suggests to you that I am inclined
to favor the claims or position of any party, you will not permit yourself to be influenced by
any such suggestion. I will not express nor intend to express, nor will! intend to intimate,
any opinion as to which witnesses are or are not worthy of belief; what facts are or are not
established; or what inferences should be drawn from the evidence. If any expression of
mine seems to indicate an opinion relating to any of these matters, I instruct you to
disregard it.

INSTRUCTION NO.

If you wish, you may take notes to help you remember what witnesses say. If you
do take notes, please keep them to yourself until you and your fellow jurors go to the jury
room to decide the case. You should not let note-taking distract you so that you do not
hear other answers by witnesses. When you leave at night, you are required to leave your
notes in the jury room.
If you do not take notes, you should rely on your own memory of what was said and
not be overly influenced by the notes of other jurors. In addition, you cannot assign to one
person the duty of taking notes for all of you.
At the conclusion of the trial proceeding, the Court will take custody of all of your
notes taken during the trial and provide for their prompt destruction.

INSTRUCTION

NO.~

Under Idaho law, a District Court jury is made up of twelve persons. However, we
will not know who the ultimate twelve jurors are until right before the jurors go to deliberate.
More specifically, after closing arguments have been given by the lawyers, we will
put all of your names into our jury wheel, give it a spin, and draw out our alternate juror.
will have further instructions for you then.

INSTRUCTION NO.

j_

It is important that as jurors and officers of this court you obey the following
instructions at any time you leave the jury box, whether it be for recesses of the court
during the day or when you leave the courtroom to go home at night.
First, do not talk about this case either among yourselves or with anyone else
during the course of the trial. In fairness to the defendant and to the State of Idaho, you
should keep an open mind throughout the trial and not form or express an opinion about
the case. You should only reach your decision after you have heard all the evidence, after
you have heard my final instructions and after the final arguments. You may discuss this
case with the other members of the jury only after it is submitted to you for your decision.
All such discussion should take place in the jury room.
Second, do not let any person talk about this case in your presence. If anyone
does talk about it, tell them you are a juror on the case. If they won't stop talking, report
that to the bailiff as soon as you are able to do so. You should not tell any of your fellow
jurors about what has happened.

titled to expect fr

~

keurth, during this trial do not make any investigation of this case or inquiry outside

of the courtroom on your own. Do not go to any place mentioned in the testimony without
an explicit order from me to do so. You must not consult any books, dictionaries,
encyclopedias, the internet, or any other source of information unless I specifically
authorize you to do so.

~~

Piftfl, do not read about the case in the newspapers. Do not listen to radio or

television broadcasts about the trial. You must base your verdict solely on what is
presented in court and not upon any newspaper, radio, television or other account of what
may have happened.

INSTRUCTION NO.lL_
During the course of this trial, including the jury selection process, you are
instructed that you are not to discuss this case among yourselves or with anyone else,
nor to form an opinion as to the merits of the case until after the case has been
submitted to you for your determination.
Additionally, when you leave this courtroom do not let any person talk about this
case in your presence. If anyone does talk about it, tell them you are a prospective juror
on the case. If they won't stop talking, report that to the bailiff as soon as you are able to
do so. You should not tell any of your fellow prospective jurors about what has
happened.
Also, during the course of this trial, including the jury selection process, do not
talk with any of the parties, their lawyers, or any witnesses. By this, I mean not only do
not talk about the case, but do not talk at all, even to pass the time of day. In no other
way can all parties be assured of the fairness they are entitled to expect from you as
jurors.

COURT MINUTES
CR-2011-0002095
State of Idaho vs. Jose Manuel Hurtado-Delatorre, etal.
Hearing type: Jury Trial
Hearing date: 8/28/2012
Time: 8:33am
Judge: Robert J. Elgee
Courtroom: District Courtroom
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: DC
Defense Attorney: Cheri Hicks
Prosecutor: Matthew Fredback
Counter#
Counsel and Def. present.

19.24
1

9.25

Clerk gives roll call, jurors #1, 8, 21, 25, 37, 51,57 are absent, and juror #11 is
excused.

9.30

Court reviews the initial jury instruction to the potential jurors, introduces
counsel and the defendant.
Clerk swears potential jurors under oath.

9.37
i
1

Court introduces the case

!

9.38

I Court begins voir dire. #5- works at the jail, read documents in this case, #23-

spoke with people in the community about the case, would rather discuss this in
chambers., #48-read about a case in the paper. #12-friends with the Defs
family for 7-15 years, #32-friends with the Defs girlfriend for 8-9 years. #27
I friends with Mr. Fred back for 7 years. #45- worked with Ms. Hicks husband,
and know her socially 7 years ago. #30- Her daughter and Ms. Hicks daughter
I are friends. #5- knows Mr. Abaid professionally and personally, #32- knows Mr.
1

!

COURT MINUTES 1

I

i

Orchard because her mother works with him, #29- wrestling coach in high
school, #26-knows his son. #5- Knows Mr. Miller professionally and personally.
#5- know Vargas-Hurtado, and Hurtado-Delatorre. #32- Gina Wisebaum is a
good friend. #29- has a test for a job opportunity on Thursday at 10a.m.
9.53

Mr. Fredback begins the State's voir dire. #12- discusses her relationship with
the Def. and his family and the difficulty it would be to render a verdict of guilty

9.57

Court excuses #12

9.58

State questions #32- would have difficulties facing the outcome of a verdict of
guilty, but could be fair and impartial. #2- issues with rendering a verdict. #5knows a lot of people, but feels he could be fair and impartial. #4 7- testified 2-3
years ago, wasn't satisfied with the outcome. #9- has testified as a designated
examiner 6-10 times. #43- witness in a drug case 5 years ago, felt the officer
had unjust cause for the search and seizure, feels bias to Idaho drug laws. #15went to college with Mr. Fredback, but could be fair and impartial. #4- reported
I a sexual assault, #26- called police on a burglary and they never responded, but
still trust law enforcement. #47- has negative feelings about lawyers, it more
specific towards one attorney in his past. #24 & #10- discusses circumstantial
evidence. #27-it could be awkward if the Def. is acquitted because of her
friendship with Mr. Fredback.

10.26

State passes for cause.

10.27

Ms. Hicks begins the defenses' voir dire. #9- worked as a designated examiner
for Blaine Co., but could still be fair and impartial. #15- doesn't socialize with
Mr. Fred back socially. #29-was scheduled for the exam yesterday by the Blaine
Co. Sheriff, it would be hard to move the test, and worries it would reduce his
chance of getting a job. #24- work deadlines, #45- superintendent for a
construction job. #27-stressed with not being paid and getting her child to
daycare. #42-Business owner, #55- work issues, #6- is a sole proprietor, and
served on a jury at the beginning of the month.

10.42

; Counsel approach the bench.
Ms. Hicks continues, #17- stressed about his home in Featherville with the fire
evacuation. #10- her family flew in to see her this week. #43- private issue re:
Hispanic origin. #40- has very strong opinions about METH.

10.43

:

110.54

I Ms. Hicks passes for cause.

COURT MINUTES 2

I

I

Recess

10.55
11.23

Court admonishes the potential jurors. Jurors #43, 23, 2 will be addressed in
chambers.

k C)1)..m~

I Back on record

m'nute.s, '2-f.o..\ed.
c::::::-

-

I
I

Counsel and Def. present, and potential jurors
Court begins the peremptory challenges.
11.36

I

Court reviews the selected jurors: #3, #4, #7, #10, #14, #16, #19, #28, #31,
#33, #35, #40, #44.
Clerk swears in the selected jurors.

11.37

Court excuses the remainder of the potential jurors with the thanks of the court.
Court reads the preliminary jury instructions.

11.40

Lunch until 1:00p.m.
11.51

Recess

1.08

Back on record
Counsel, Def., and jury present.
State begins opening argument.
Ms. Hicks-objection, argument- sustained
State continues

1.17

1

1.19

COURT MINUTES 3

Ms. Hicks begins the defense's opening argument.
State calls first Wit. Michael Abaid, sworn under oath and questioned on direct.
Ranked as a Corporal for the Sun Valley Police Department, is Post certified. As
plays a roll in the NET team because he is a K-9 officer. Describes the purpose of
a CI (Confidential Informant). An 8 ball stands for an 8th of an ounce (3.5 grams)
of drugs, reviews the forms of METH and how it is packaged. An 8 ball can serve
for 20-60 doses depending on the user, and would cost about $350 back in 2010.
When a controlled substance is obtained, it is street tested, packaged and stored
in the evidence room until it is shipped to the Idaho lab to be tested. Cil0-03
started working with the NET team the end of 2009 beginning of 2010, his
felony charge was reduced to a misdemeanor in exchange for his work. This

I

particular CI requested to talk to an officer about if possible exchange for
information. All CI's sign an agreement. Reviews EXH. 1-premarked- idCooperation Agreement between NET & Ignacio(Cr). This is the same CI that
was used 8/25/2010. Was present when the Cl filled out the agreement and
watched him sign it.

I

Offers EXH. 1- no objection

1.34

Court ADMITS.EKH. 1
!

1.35

Wit. continues, he dealt with this particular CI primarily, checked in with him
daily, in this case the CI did not get paid. To prep the CI for the buy, his person is
searched and also his car, the CI is then fitted with a recording wire that links up
for officers to listen in real time. While the CI is at the buy location, he and other
officers are just listening in, doing surveillance at a close by location. Reviews
Exh. 2- premarked- id- photo of Ricardo Vargas. Knew the Def. because he was
mentioned Identifies the Def. sited at counsel table wearing a white shirt and
tie.

1.44

Offers EXH. 2- no objection
j

1

Court ADMITS

EXH. 2

Wit. continues, Sargent Orchard conducted the search of the CIon 8/25, and the
wire was placed in one of his front pockets, he was given $350 for the buy
money. Reviews Exh. 3- premarked- id- copy of buy money

1.45

!

Offers EXH. 3- Ms. Hicks questions in aid of an objection- no objection
1

Court ADMITS EXH. 3

I

1.48

Wit. continues, reviews Exh. 4- premarked- id-receipt for purchase of evidence.
Which relates to the purchase in question, and was filled out by himself on 8/25.
The purpose of this form is in case the buy doesn't occur the money can be
returned.

1.50

Offers EXH. 4- no objection
Court ADMITS ;Emd4
Wit. continues, his role was to monitor the wire, and keep time for timeline
purposes for reporting. While the CI was at the buy location there was at a
minimum of 2 other men with the Cl. At no point during the buy did he lose the
I audio from the buy. Noticed a white Mercedes pulled up at one point, and at the

COURT MINUTES 4

ttme assumed it was the Def., because of his reputatiOn m the drug market. This
buy took approx. an hour to an hour and a half. The white Mercedes showed up
a second time on Laurelwood Dr., the CI left the buy location approx.. 10-15 min.
after the car left the scene. Sargent Orchard picked up the Cl near Countryside
Blvd. The CI did not speak with anyone else after he left the location. Has
listened to the buy audio since 8/25/10 and it still is accurate as to what
occurred. Reviews Exh. 6- premarked-id- photo of the METH taken from the CI's
shirt, this picture was taken by himself, and it is true and correct.
2.03

I

Offers EXH. 6- Ms. Hicks asks some questions in aid of an objection.- objectswasn't photographed right after it was taken off the CI.
State inquires, Wit. is able to look at the chain of custody to determine when the
picture was taken. Even if the picture was taken a couple days later, the METH
was locked in the evidence room.
Court allows Wit. to review the chain of custody envelope. Ms. Hicks reviews the
envelope.
Ms. Hicks continues objection.
Court overrules objection & ADMITS EXH. 6

2.10

COURT MINUTES 5

Wit. reviews Exh. 7-premarked- id- plastic bag, this was kept separate from the
drugs an sent off to be fingerprinted and tested for substances. Exh. 7 was sent
to the Idaho State Lab. Reviews Exh. 8-premarked- envelope of METH. Opened
Exh. 7 & 8 yesterday to confirm that it was the correct item, which it is, notes he
was the original personal to package the plastic bag and METH. At the time of
the buy he was being accused of working with the cops so in good faith he game
a small rock of the METH the Ricardo Vargas. With evidence every time an
envelope is accessed the seal is broken and it then has to be resealed and
initialed, which keeps a log of access. Reviews Exh. 10-premarked- idsubmission form, filled out this form when the METH was sent to the lab.
Reviews Exh. 12- premarked- id- analyst report for Idaho State Lab Case
#108004 which is this same case. Jose Hurtado-Delatorre's name is on the
report because he was one of the Def. involved in this same case. Reviews Exh.
11- premarked-id- photo of Jose Hurtado-Delatorre

1
1

Offers EXH. 11- no objection

I

Court.ADM!'fS EXH. 11

I

Court takes a 10 minute break, admonishes the jurors

2.24

I Recess
1 2.36

; Back on record
1

Counsel and Def. present.

1

Ms. Hicks requests all witnesses be excluded.

I Court grants the request to exclude witnesses.
I

2.37

j

Jurors now present.

2.38

Witness resumes the stand, still under oath. Wit. reviews Exh. SA- premarkedid-Buy Audio.

2.39

Ms. Hicks questions the Wit. on cross. The reason the CI was chosen was
because he was a METH addict. The buy on 8/25/10 was set up with Ricardo
Vargas being the seller. The license plate number of the Mercedes that was
parked at the buy location was acquired after the car left the second time. The
marked money was never returned and was never found on either of the 3
defendants. From his vantage point he could not see that the CI shared the
drugs with Ricardo Vargas, he was only told by the CI later. The lab weights the
net weight of the drugs (3.1grams) whereas when he weighted the drugs the
gross weight (with packaging) was (3.7grams). The Cl did not take any of the
drugs, but he was not tested. The CI's obligation was to buy 2 separate times to
get his reduced charge. The reason they lost visual of the CJ after the buy was
because they had to drive from Laurelwood to Countryside.

2.52

State questions the Wit. on redirect. The CI when he first met him was tweaking
which means he was high on METH. Once they received the vehicles plate
number it was run through Dispatch and NCIC to confirm the car type and
discover the owner. There was close to a year between the buy date and the
apprehension date. Fingerprints from bags are found maybe 2 out of 100 buys,
it is very unlikely. Didn't see any people around where the CI was walking after
the buy.

2.55

Court allows the witness to step down.

2.56

State calls znct Witness, Kim Orchard, sworn under oath and questioned on
direct. Works as a Sargent at the Sun Valley Police Department, advanced Post
certified, and is also on the NET team. His role when he works with the NET

COURT MINUTES 6

I

I

I

team is as an investigator. Was involved with the controlled buy with Ricardo
Vargas on 8/25/10. At the pre-buy meeting, he searched the CI, their own
money is held to control the money the C! has at the buy. The body search of the
Cl is an extensive body search. Dropped the CI off at Winterhaven and
Moonlight, the wire in his pocket was activated and working. The CI was very
nervous that he would be found out. He then parked facing south 100 yards
from the intersection of Briarwood and Laurel wood. During the buy he saw a
white SUV that he later identified as a Mercedes, this vehicle showed up at the
location twice, doesn't recall any passengers. Once the CI was picked up, the CI
indicated that the drugs were in his shirt pocket.

I

Objection-hearsay
State responds
Court sustains the objection.
Wit. continues.

3.15

Ms. Hicks continues objection.
Wit. continues, asked the CI if Robert Garcia had brought the drugs, the reason
for this question was because of an inquiry from the other team. Once both
teams and the CI reached the Sheriffs office, the CI was searched again, and he
surrendered the drugs. After everything checked out the Cl was dropped off at a
place of his choosing.

3.17

3.20

Ms. Hicks questions the Wit. on cross. The initial reason for the buy was for
Ricardo Vargas. He was with Detective Chris Burks; the other team was Mr.
Abaid and Mr. Weatherly. Doesn't recall if the windows of the Mercedes were
tented or who was driving. Picked up the CI at the Sweetwater Condominiums.
Lost sight the CI for about 1 minute after the buy. Mike Abaid took the drugs
1 from the CI after putting gloves on.

I
. 3.27

Court allows the Witness to step down, but subject to recall.

3.28

State believes tomorrow afternoon will work to have the interpreter

3.30

State calls 3rd Witness, Ignacio Martinez (CI), sworn under oath and questioned
on direct. Wit. is currently working and going to college. Worked as a Cl for the
NET team for Blaine Co. in exchange for a reduced charge, which he has
completed all of his probation and been drug free for over 2 years. Knows
Ricardo Vargas as an acquaintance for drug using, reviews Exh. 2. The police

COURT MINUTES 7

I

placed a wire on him and money to buy an 8 ball. After the buy the drugs and
the wire were returned. When he met Ricardo Vargas at his house for the buy,
Jose Hurtado was also present, reviews Exh. 11. After he assured them that he
wasn't working with the police, after they were convinced they called someone.
Identifies the Def. seated at counsel table, the Def. pulled up in a white Mercedes
they acknowledged one another, and then he left.
Ms. Hicks objects-hearsay-sustained
Wit. continues, the Def. showed up a second time and that is when the drug
transaction occurred. He knew the Def. from around town, they would say hello
to one another. He does and did not have any negative feelings towards the Def.
and has no ill will against him. He did not know that the Def. would be involved
in this buy. After the Def. showed up the second time he was there briefly before
he received the drugs. The money was previously given to Jose Hurtado for the
drugs.

3.44

Ms. Hicks objects-hearsay-sustained
Wit. continues, has listened to the audio recording of the buy, and recognized
the Defs voice greeting the others. Reviews Exh. SA.

\3.48

State offers Exh. SA- Ms. Hicks questions the Wit. in aid of an objection- hearsay.
Court inquires about hearsay.
State responds.
Court sustains the objection at this time.
Wit. continues, had to prove to Hurtado and Vargas that he wasn't working with
the cops. He gave a couple rocks to Jose Hurtado, after that he placed the drugs
in his pocket an left. Right after the Def. approached the znct time the drugs were
given to him. Did not see any marijuana at the time of the buy. Reviews Exh. 6,
this is a picture of the METH that he purchased during the buy. After he left the
buy location he did not stop anywhere on the bike path, and he did not speak to
anyone. After he got in the truck with the police he said the drugs came from
Robert.

3.54

I

I

Ms. Hicks ob·ection, withdraws the ob·ection.
I

4.03

Wit. continues, not sure when the METH was taken off his person. At the post
1 buy meeting he was searched, wrote a statement, and they returned him home.
Has spoken with the prosecutor 5-6 times, as reviewed his written statement,

COURT MINUTES 8

the audio, and has not been told prior to this testimony what to say.

II

Ms. Hicks questions the Wit. on cross. Worked with the police as a Cl in 3
different buys. At the time he started to work with the police he was addicted to
METH, he stopped using after he was arrested, he never completed any type of
treatment. Spoke with the prosecutor, Abaid, and Orchard, but none of them
told him what to testify to today. The transcript of the buy and the grand jury
testimony helped refresh his mind about what occurred on 8/25/10. During the
buy at the most there were 2 other guys besides the Def., Hurtado, and Vargas.
Hurtado at one point left in his car. Cannot pick the Defs voice out of a crowd.
The drugs were handed to him by Jose Hurtado, and he offered some rocks to
Hurtado.

4.06

4.25

I

I
I
I

'

I

State questions the Wit. on redirect. He gave Hurtado the money after he
The Def. is
identified in the audio.

I returned from leaving, but no drugs were given to him at that time.
4.27

Court excuses the jury to take up the State's motion.
Jury no longer present.
State addresses a prior consistent statement.
Court clarifies, that there is argument that either Robert's name was used later,
and the question of whether the Def. brought the drugs.

II

I

State responds about rebuttal in response to the defense pointing to Hurtado
leaving and possibly getting the drugs.
Court comments, doesn't seem to be any fabrication of new facts.
4.39

Jury present.
State has no further questions.
Ms. Hicks questions the Wit. on re-cross, Pepe is Jose Hurtado

I

Court allows the Wit. to step down, but may be recalled for rebuttal.
4.40

Court inquires.
State will be done by noon.

I

Ms. Hicks believes she might be done by late afternoon.

I
COURT MINUTES 9

14.43
4.45

! Court admonishes the jurors.
i Court will take up the Motion in Limine at 9a.m. and the jury is to be here at
1

'9:15a.m.

COURT MINUTES 10
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FINAL INSTRUCTIONS TO THE JURY

MEMBERS OF THE JURY: I will now give you the final instructions in this case.
The initial and preliminary instructions I gave to you at the beginning of the trial are
included with these, but I will not again read them to you.

INSTRUCTION NO.

q

You have now heard all the evidence in the case. My duty is to instruct you as to
the law.
You must follow all the rules as ! explain them to you. You may not follow some
and ignore others. Even if you disagree or don't understand the reasons for some of the
rules, you are bound to follow them. If anyone states a rule of law different from any I
tell you, it is my instruction that you must follow.

too

INSTRUCTION NO.

\

0

As members of the jury it is your duty to decide what the facts are and to apply
those facts to the law that I have given you. You are to decide the facts from all the
evidence presented in the case.
The evidence you are to consider consists of:
1.

sworn testimony of witnesses;

2.

exhibits which have been admitted into evidence; and

3.

any facts to which the parties have stipulated.

Certain things you have heard or seen are not evidence, including:
1.

arguments and statements by lawyers. The lawyers are not
witnesses. What they say in their opening statements,
closing arguments and at other times is included to help you
interpret the evidence, but is not evidence. If the facts as
you remember them differ from the way the lawyers have
stated them, follow your memory;

2.

testimony that has been excluded or stricken, or which you
have been instructed to disregard;

3.

anything you may have seen or heard when the court was
not in session.

\ () \

INSTRUCTION NO._\_\__

Under our law and system of justice, the defendant is presumed to be innocent.
The presumption of innocence means two things.
First, the state has the burden of proving the
defendant guilty. The state has that burden throughout the
trial. The defendant is never required to prove [his]
innocence, nor does the defendant ever have to produce any
evidence at all.
Second, the state must prove the alleged crime
beyond a reasonable doubt. A reasonable doubt is not a
mere possible or imaginary doubt. It is a doubt based on
reason and common sense. It may arise from a careful and
impartial consideration of all the evidence, or from lack of
evidence. If after considering all the evidence you have a
reasonable doubt about the defendant's guilt, you must find
the defendant not guilty.

\ ()7...

INSTRUCTION NO.

_(_J__

In order for the defendant to be guilty of Delivery of a Controlled Substance, the
state must prove each of the following:
1.

On or about the 25th day of August, 2010

2.

in the state of Idaho

3.

the defendant Robert Garda delivered and/or aided and
abetted a delivery of any amount of Methamphetamine to
another, and

4.

the defendant either knew it was Methamphetamine or
believed it was Methamphetamine.

If any of the above has not been proven beyond a reasonable doubt. you must
find defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.

INSTRUCTION NO.

-\)
---

It is alleged that the crime charged was committed "on or about" a certain date. If
you find the crime was committed, the proof need not show that it was committed on
that precise date.

(1_

INSTRUCTION NO. _ _

Under Idaho law, Methamphetamine is a controlled substance.

INSTRUCTION

NO._--...:..{_~_

The term "deliver" means the transfer or attempted transfer, either directly or
indirectly, from one person to another.

\OLP

INSTRUCTION NO.

_{_\t,__

All persons who participate in a crime either before or during its commission, by
intentionally aiding and abetting another to commit the crime with intent to promote or
assist in its commission are guilty of the crime. All such participants are considered
principals in the commission of the crime. The participation of each defendant in the
crime must be proved beyond a reasonable doubt.

\0"\

INSTRUCTION NO.

l f")

The law makes no distinction between a person who directly participates in the
acts constituting a crime and a person who, either before or during its commission,
intentionally aids, assists, facilitates, promotes, encourages, counsels, solicits, invites,
helps or hires another to commit a crime with intent to promote or assist in its
commission. Both can be found guilty of the crime. Mere presence at, acquiescence in,
or silent consent to, the planning or commission of a crime is not sufficient to make one
guilty of aiding and abetting.

INSTRUCTION NO. __l_~_
A defendant in a criminal trial has a constitutional right not to be compelled to
testify. The decision whether to testify is left to the defendant, acting with the advice and
assistance of the defendant's lawyer. You must not draw any inference of guilt from the
fact that the defendant does not testify, nor should this fact be discussed by you or enter
into your deliberations in any way.

INSTRUCTION NO.

\.i\

Do not concern yourself with the subject of penalty or punishment. That subject
must not in any way affect your verdict. If you find the defendant guilty, it will be my duty to
determine the appropriate penalty or punishment.

\\0

INSTRUCTION NO.

~

You have been instructed as to all the rules of law that may be necessary for you
to reach a verdict.

Whether some of the instructions will apply depend upon your

determination of the facts. You will disregard any instruction which applies to a state of
facts which you determine does not exist. You must not conclude from the fact that an
instruction has been given that the Court is expressing any opinion as to the facts.

\\ \
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INSTRUCTION NO. --=---The original instructions and the exhibits will be with you in the jury room. They
are part of the official court record. For this reason please do not alter them or mark on
them in any way.
The instructions are numbered for convenience in referring to specific
instructions. There may or may not be a gap in the numbering of the instructions. If
there is, you should not concern yourselves about such gap.

\ \'L

INSTRUCTION NO.

I have outlined for you the rules of law applicable to this case and have told you
of some of the matters which you may consider in weighing the evidence to determine
the facts. In a few minutes counsel will present their closing remarks to you, and then
you will retire to the jury room for your deliberations.
The arguments and statements of the attorneys are not evidence.

If you

remember the facts differently from the way the attorneys have stated them, you should
base your decision on what you remember.
The attitude and conduct of jurors at the beginning of your deliberations are
important. It is rarely productive at the outset for you to make an emphatic expression
of your opinion on the case or to state how you intend to vote. When you do that at the
beginning, your sense of pride may be aroused, and you may hesitate to change your
position even if shown that it is wrong.

Remember that you are not partisans or

advocates, but are judges. For you, as for me, there can be no triumph except in the
ascertainment and declaration of the truth.
As jurors you have a duty to consult with one another and to deliberate before
making your individual decisions. You may fully and fairly discuss among yourselves all
of the evidence you have seen and heard in this courtroom about this case, together
with the law that relates to this case as contained in these instructions.
During your deliberations, you each have a right to re-examine your own views
and change your opinion. You should only do so if you are convinced by fair and honest
discussion that your original opinion was incorrect based upon the evidence the jury
saw and heard during the trial and the law as given you in these instructions.
Consult with one another. Consider each other's views, and deliberate with the
objective of reaching an agreement, if you can do so without disturbing your individual
\ \ '2_::.

judgment. Each of you must decide this case for yourself; but you should do so only
after a discussion and consideration of the case with your fellow jurors.
However, none of you should surrender your honest opinion as to the weight or
effect of evidence or as to the innocence or guilt of the defendant because the majority
of the jury feels otherwise or for the purpose of returning a unanimous verdict.

\ \'-\

INSTRUCTION NO.

d- 3

Upon retiring to the jury room, select one of you as a presiding officer, who will
preside over your deliberations. It is that person's duty to see that discussion is orderly;
that the issues submitted for your decision are fully and fairly discussed; and that every
juror has a chance to express himself or herself upon each question.
In this case, your verdict must be unanimous. When you all arrive at a verdict,
the presiding juror will sign it and you will return it into open court.
Your verdict in this case cannot be arrived at by chance, by lot, or by
compromise.
If, after considering all of the instructions in their entirety, and after having fully
discussed the evidence before you, the jury determines that it is necessary to
communicate with me, you may send a note by the bailiff. You are not to reveal to me
or anyone else how the jury stands until you have reached a verdict or unless you are
instructed by me to do so.
A verdict form suitable to any conclusion you may reach will be submitted to you
with these instructions.

\\s-
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INSTRUCTION NO. _ _

In this case you will return a verdict. Although the explanations on the verdict
form are self-explanatory, they are part of my instructions to you. I will now read the
verdict form to you. It states:
"We, the Jury, as to the charge of Aiding and Abetting Delivery of
Methamphetamine, a controlled substance, unanimously find the defendant Robert Javier
Garcia, Jr.":
Not Guilty _ __

Guilty _ __

The verdict form then has a place for it to be dated and signed by the jury foreman.

COURT MINUTES
CR-2011-0002095
State ofldaho vs. Jose Manuel Hurtado-Delatorre, etal.
Hearing type: Jury Trial
Hearing date: 8/29/2012
Time: 9:02 am
Judge: Robert J. Elgee
Courtroom:
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: DC
Defense Attorney: Cheri Hicks
Prosecutor: Matthew Fredback

I

Counter#
Counsel and Def. present.

9.07

Court introduces the case.
1

I

State addresses the Motion in Limine. Requesting the Court allow the State to
question the Def. if he testifies about his previous conviction: grand theft.

19.10

Ms. Hicks requests to view the judgment of conviction. Objects to the State
being able to bring this up on direct. This might be admissible for impeachment,
but feels this is highly prejudicial to present this to the jury.

9.13

Court comments about grand theft convictions falling in the middle ground.
Probative value is higher than the prejudicial effect. Allows the inquiry from the
I State ifthe Def. testifies ifhe has been convicted of a felony.
1

9.19

I Recess
I

19.22

I Back on Record

COURT MINUTES 1

\\'1
---------------~-

Counsel, Def. and jury present.
Court commences znd day of trial.
State calls Curtis Miller, sworn under oath and questioned on direct. Wit. is a
Captain for the Blaine Co. Sheriff's office, he is the primary evidence custodian.
Monitors the locked evidence room, which is also recorded by video. Chain of
custody is the tracking of a specific item. Discusses who had access to the
evidence room, without specific permission from himself. Reviews the process
for opening and closing and evidence envelope. The officer submits to himself a
lab submission form, he then includes this form and the controlled substance in
shipment packaging which is sent certified mail. Once the ISP Lab receives the
evidence, he receives a return receipt. After the lab returns the evidence, it goes
into a secure locker that he then access from the evidence room, marks when it
was received, and then stores it. Worked as the evidence custodian in handling
the evidence for this case. Reviews Exh. 8, this drug evidence was sent to the
State lab through USPS, reviews Exh. 9-premarked, id- certified mail receipt, and
return receipt, which is marked with this case number. Received Exh. 8 back
from the state lab on 9/28/10. The last contact he had with the evidence was on
the 27th of this month to release it to Mike Abaid for review, and it was then
released again on the 28th to Mike Abaid to present at court.

I

I

Ms. Hicks objects, inquires

9.46

Wit. responds the suspects name on the envelope is Jose Hurtado.
I

Ms. Hicks objects- proper foundation linking the envelope and content to the
De f.

I

State offers Exh. 8

,9.48

Ms. Hicks objects.
GQ~ftADMITSEXH."s: jury will decide the weight of this exhibit.

I
I

I

State requests the envelope be opened

I

Ms. Hicks objects-cumulative.
Court overrules

II
I

I
Wit. places rubber gloves on, opens the evidence envelope, empties the contents I
of the envelope into the clear evidence bag. Initials the clear evidence bag.

9.50
'
COURT MINUTES 2

j

Court has the envelopes stapled to the clear evidence bag.
Offers Exh. 9- no objection

9.58

co'urtADMl'fSEXH. 9

i

Wit. reviews Exh. 7, the plastic baggie was sent to the lab to be finger printed.
State offers Exh. 7
Ms. Hicks has the same objection as Exh. 8
Court overrules objection ~MITTS EXH. 7
10.01

I Ms. Hicks questions the Wit. on cross, was not present when the evidence was

I

collected on 8/25/10, all his knowledge is from reading the information off the
envelope. Shows the jury the contents of the clear bag
State objects
1

Court overrules
Wit. continues did not open the envelope once they were returned from the lab.

10.04

Court excuses the Wit.
!

10.06

State calls Heather Campbell, sworn under oath and questioned on direct.
Works as a forensic scientist for the Meridian State Lab, has a Bachelor's in
Science (chemistry), reviews specific training. Reviews Exh. 14-premarked- idCurriculum Vitae
Offers Exh. 14- no objection
Court ADMITS EXH. 14

10.09

I

Wit. has testified over 200 times as an expert. Her main duty is a drug analyst.
Reviews Exh. 8, and Exh. 10. The evidence is place in a secure vault until an
analyst retrieves the evidence, which is tracked electronically by barcodes, to
track who has handled the evidence. Exh. 10 was received by the state lab.
Offers Exh. 10- no objection

court ADMITS EXH. fo

I

I

i 10.17

I
COURT MINUTES 3

Wit. continues, there were no concerns with Exh. 8 being tampered with when it
arrived at the lab. Describes the process for testing a sample of drugs. Reviews

I

Exh. 12- Analyst Lab Report.
Offers Exh. 12- Objection -lack of foundation
Court overrules the objection ADMi"rSEXH. 12
Court excuses the witness. Clarifies what exhibits have been admitted.

10.24

I Recess

IBack on record

I

Counsel, De f., and jury present.
State rests
Ms. Hicks has a motion for Rule 29.
Jury no longer present

10.58

Court clarifies, about the identification of the Def. by the CI re: hearsay.
i

Ms. Hicks requests that the Court enter an order of acquittal doesn't believe the
State has met it burden.

11.01

State objects, and responds.
I

11.03

II

I Ms. Hicks responds, no one saw the Def. with the drugs.
Court reviews the State's evidence, and rule 29. The evidence is that the drugs
were given to the CI 4 minutes after the Def. showed up for the znd time.
Hurtado left an hour into the buy without the money, supposedly to go to the
store. CI wasn't sure if the Def. was alone in the car, Officer Orchard could not
see who was driving the white Mercedes.

11.04

i

I

11.16

I State responds, recalls the CI testifYing that Hurtado approached the driver's
i side and made contact with the Def.
I

I Court responds the issue is that there is no proof that the De f. was alone in the
I

l car. Requests the Reporter review the transcript of the testimony of the CI.
I

11.32

Court has listened to parts of the transcript. The CI believes Hurtado
approached the driver's side and approached the Def.

COURT MINUTES 4

\'LO

---·-"'""''""'"'""",.,..._.-·~--~~-,;.."-\'·-···

I 11.37

I State responds, that Hurtado approached the Def. not a supposed other person

l
i

in the car.

1.40

Court reviews the rule, waits to see what the jury does. Ms. Hicks is free to
renew the motion at the end of the defense's case.

11.42

Ms. Hicks rests.
/ Court will excuse the jury for lunch.

11.44

II
I

I

I Jury present
I
1

Ms. Hicks rests for the defense.
Court admonishes, jurors are to be back by 2:15p.m.
Jury not present.

11.46

I

Counsel have not submitted any jury instructions.
Court will have the Law Clerk make copies of the standard instructions.
11.48

Recess

1.04

Back on record
Counsel present.
Court inquire what instructions counsel object to. Inquires about Aiding and
Abetting by driving.
State responds that just by being a driving is still aiding and abetting in the
delivery of a controlled substance.

1.06

Court comments about the difference in the way it is charged.
State responds about the definition.
Ms. Hicks responds that any assistance is aiding and abetting.

1.10
'

Court inquires.
Ms. Hicks has no objection.
I

1.13

Counsel have no additional instructions to submit.

COURT MINUTES 5
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I

1.13

i Ms. Hicks would like the Verdict Form to have the charge.
I
j

Court has amended the Verdict.

I Counsel have no objection to the proposed Verdict Form.
State comments about including in one of the instructions "aiding and abetting".

1.17

Ms. Hicks doesn't know if it is necessary, but it wouldn't hurt.
1.20

I Court makes a change on the aiding and abetting instruction re: accomplice

and/or guilty of aiding and abetting.
State suggests deleting the work "accomplice"- No objection
Court deletes "accomplice
1.24

Court comments on the verdict form instruction. Includes "a controlled
substance" to the Verdict form, and the previous instruction. Will make some
I changes, number the instruction, and then we will go back on the record to see if
there are any further objections.
1

1.29

Recess

1.53

Back on record

I

Counsel and Def. present.
Court has given counsel copies of Instructions 9-24, inquires if there are any
i objections.
1

Counsel have no objections.
1.54

Recess

2.14

Back on record
Counsel, Def. and jury present.

2.15

Court has given each juror a copy of the jury instruction, along with the original.
Reviews the final jury instructions with the members of the jurors.

2.26

State begins closing argument.

2.34

· Ms. Hicks be gins the defense's closing argument.

COURT MINUTES 6

i

2.56

I State responds.

3.00

I Clerk swears the Bailiff under oath.

I

I

3.01

j
I

Clerk draws the alternate juror: Michelle Stephens.

3.03

I Jury retires to deliberate.

3.04

1
J

!

Counsel must leave phone numbers, and Def. needs to be present if there are any
questions from the jury.

3.05

Recess

5.05

Back on record
Counsel and Def. present.
Court has a note from the jury requesting the reporter reread the testimony of
the CI and the State's direct questions. Has reviewed Idaho Code Sec. 19-2204.
Ms. Hicks objects because of the clarification that cross exam provided. Objects
to partial testimony being read.

5.07

Court believes that it cannot decide what the jurors should hear.
Jurors present.

5.11
I

Court has received the note from the jurors. Court clarifies the questioning of
the CI. The direct examination will be read to the jurors
5.14

Reporter begins to read the transcript from the CI's direct examination.

5.41

Court inquires if jurors are content with what they heard.

I

II
I

Juror Catherine Whitcomb speaks for the jurors: satisfied.
5.42

1

Jurors retire to continue deliberations.
Recess

j

6.07

I

Back on record
Counsel and jury present.
Court inquires from the jury if they would like to adjourn for the evening.

COURT MINUTES 7
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I

6.08

I Jury agrees.
I

I Def. present.

Court will reconvene at 9:00a.m., admonishes the jurors
6.10

Recess

COURT MINUTES 8
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

State of Idaho,
Plaintiff,

vs .

Case No. CR-2011-2095

ROBERT JAVIER GARCIA, JR. ,

VERDICT FORM

Defendant.

We , the Jury, as to the charge of Aiding and Abetting Delivery of
Methamphetamine, a controlled substance, unanimously find the defendant Robert
Javier Garcia, Jr.:
_ _ NotGuilty

~Guilty
Dated this

.. :fj_

3D

day of

£\ ~~ ~st

A:Wio

~BNT~'HtARING
C.. I 1\IE:;f
AND BOND

ORDER SETTINGBLIMI

§t)-ec1 e T-- c~~~~o. ~~~--2/JI(=--215~~- -;;]

[ST~~;-;;~~~~~~~Rdf7¢i

IT IS HEREBY ORDERED that the matter is SET FOR PRELI~t1N~¥·HEARING at the 131aine County
Courthouse, llailey. Idaho, a~_follows:
~IY\.9

DATEOF~~PI~~~RING:
ASSIGNED .JUDGE:

[

J Israel

Oc..:t.

[ ] Ingram

Lct~2D\2AT IO:oo~~

Q\.Other:

EL£:::11::£

IT IS FURTHER ORDERED that BOND IS SET in the amount of: [ ] O.R.

['XJ_

$

40£XJJ . --~

0

'"

I. The Defendant MUST APPEAR at the time set.

IT IS FURTHER ORDERED that:
2. [ J No Contact Order issued.

3. [ J Conditions of Release required.

.,
A WARRANT MAY BE ISSUED FOR FAILURE TO COMPLY WITH THIS ORDER.

DATED: _ _&p_1~-~ l

I""' /-

L

I

JUDGE
RECEIVED BY: ----:-::-

AUG 3 0 2012]

- - - ----

~Drage.

cc:

~·,~:..:

~

&::"

~rosccuting Attorney
,.:'-~-·---

~efense Attorney

~Blaine County Sheriff
-

Cleric Distrlct

Coi.wt Bl8lne Comly, Idaho
80

------·~_,...·~:,;f,...,;;e·~nt·~ #itin ( t"Cittf >-·~ ---~

RESET

(Cieri<. check if applicable)

Assigned to: - - - - - - - - - - - - Assigned:

Fifth Judicial District Court, State of Idaho
In and For the County of Blaine
ORDER FOR PRESENTENCE REPORT AND EVALUATIONS
)

Case No: CR-2011-0002095

)

STATE OF IDAHO
Plaintiff,

vs.

)

FILED ~. ~./A-If

) CHARGE(s): (see court minutes)
y

)

) REQUIRED ROA CODES: (Enter the appropriate code)

\~

AUG 3 0 2012

Robert Javier Garcia Jr
Po Box 4391
Hailey, ID 83333
Defendant.

JoL)mn Drage, Clerk Dtstnct
Court Blaine Cc:_tJ-'2!YJ.cf~:a;.;;.h:.::.o_ _.

Order for Presentence Investigation Report (only)
) ~-Order for Presentence Investigation Report and
)
Mental Health Assessment
) PSSA1- Order for Presentence Investigation Report and
)
Substance Abuse Assessment
)

--------------~~~~~--~--~~--~~)
On this Thursday, August 30, 2012, a Pre-sentence Investigation Report was ordered by the Honorable Robert J. Elgee to be completed
for Court appearance on Monday, October 29, 2012 at: 10:00 AM at the above stated courthouse.
PLEASE PROVIDE ASSESSMENTS BY THIS D A T E : - - - - - - - - - - - - - - - - - - - - - - - EVALUATIONS TO BE DONE: Copy of each evaluation to be sent to Presentence Investigation Office to be included with PSI
Under IC 19-2524 assessment(s) is (are) ordered which shall include a criminogenic risk assessment of the defendant
pursuant to (IC 19-2524(4)):
0 Mental Health Examination as defined in IC 19-2524(3), including any plan for treatment (PSMH1 ROA code); and/or

0 Substance Abuse Assessment as defined in IC 19-2524(2) including any plan for treatment. (PSSA1 ROA code)
Other non- §19-2524 evaluations/examinations ordered for use with the PSI:

0 Sex Offender 0 Domestic Violence 0 Other_ _ _ _ _ __

Evaluator: - - - - - - - - - - - - - - -

'£!.... No evaluations are ordered. (PSI01 ROA code)
DEFENSE COUNSEL: Cheri Hicks
PROSECUTOR: Jim Thomas
THE DEFENDANT IS IN CUSTODY:

0 YES

J2l NO

PLEA AGREEMENT: State recommendation
WHJ/JOC D Probation D PD Reimb D Fine

D

If yes where: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
ACJ

D

Restitution

D

Other:

Date: _ _ _ _ _ _ _ _ _ _ _ _ Signature: - - - - - - - - - - - - - - - - - - - - - - - - - Judge
!DEFENDANT'S INFORMATION:

PLE:&ISE'P4

DO YOU NEED AN INTERPRETER?

l!9-..No

0 YES

--~"---~..;.....;-'-X'-'--~-=:..~;..._...:...;.._\.;..'P;.,_,!.<;_ _ _ _ _ _ _ ~Male 0 Female DRACE: Caucasian G!!fispanic D Other
Address: _ _Z-3--""-__.:i--lf/a~..;;..rd_vV;_~_d...____ _ _ _city:
Bel/til~
State: I j)
ZIP: 833!5
Name:

Telephone: _ _ _ _ _ _ _ _ _ _ _Message Phone: _ _ _ _ _ _ _ _ _ _ _ _ Work P h o n e : - - - - - - Employer: _

_ _ _ _ _ _ Work Address:

Date of Birth:

Social Security Number.

Name & Phone Number of nearest relative: - - - - - - - - - - - - - - - - - ; ; - : - - - - - - - - - , . - - - - -

_3....;../_2J_/'-!_Z._ _ _ _ _ _Arresting Agency:

Date of Arrest: _ _ _
•

,Nf$ /feJ:j(tJ

LD Ht16ha W

Your assigned Pre-sentence Investigator will contact you to schedule an interview using the above information. Please have
your Pre-sentence Investigation Personal History Questionnaire filled out completely for interview.

ORDER FOR PRESENTENCE REPORT & EVALUATIONS 1
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CHERI HICKS, ESQ.

FILED

Attorney at Law
P.O. Box 2092
Hailey, ID 83333
Telephone: (208) 788-0224
Fax: (208) 788-0285

A.M.-]

--:+p
,
't .

P.M.- ;2.

;..;::;.~---·

OCT 1 1 2012
JoLynn Drage, Cieri< District
Court Blaine Coun • IdahO

Attorney for the Defendant, ISB # 4772

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,
Plaintiffi' Respondent,

v.
ROBERT JAVIER GARCIA, JR.,

)
)
)
)

Case No. CR-2011-2095

NOTICE OF APPEAL

)
)
)
)
)

Defendant/ Appellant.
__________________________
)
TO: THE CLERK OF THE COURT,
THE STATE OF IDAHO, through
THE BLAINE COUNTY PROSECUTING ATTORNEY'S OFFICE.

NOTICE IS HEREBY GIVEN that:
1. The above named Appellant, Robert Javier Garcia, Jr., appeals to the Idaho Supreme
Court from the Order denying the Motion for Judgment of Acquittal at the end of the State's
evidence on the 29th day of August, 2012, the Order denying the Motion for Judgment of
Acquittal after discharge ofthe Jury on the 30th day of August, 2012, and the resulting Verdict of
Guilty being entered in the record on the 30th day of August, 2012. The order denying the
Motions for Judgment of Acquittal being entered by the Honorable District Court Judge Robert J.
Elgee.
2. This appeal is taken pursuant to Idaho Appellate Rule 14(a), and Idaho Appellate Rule
ll(c).
3. The Defendant/ Appellant, Mr. Garcia, was found guilty after a Trial by Jury on the
NOTICE OF APPEAL

-1-

30th day of August, 2012. The Jury found Mr. Garcia guilty of Aiding and Abetting Delivery of
Methamphetamine, a Felony, in violation ofldaho Code §18-204, and §37-2732(a)(l)(A). Mr.
Garcia appeals both denials of his Motion for Judgement of Acquittal ruled upon by the District
Court Judge Robert J. Elgee, and from the resulting Verdict of Guilty. The first Motion for
Judgment of Acquittal being made pursuant to Idaho Criminal Rule 29(a) entered and ruled upon
at the conclusion of the State's evidence. The second Motion for Judgment of Acquittal being
made pursuant to Idaho Criminal Rule 29(c) entered and ruled upon after the Verdict of the Jury
was returned on the 301h day of August, 2012.
4. Mr. Garcia appeals the denials of the Motions for Judgment of Acquittal and the
Verdict of Guilty upon the following grounds:
a) The evidence legally presented by the State was insufficient to sustain a
conviction for the crime of Aiding and Abetting Delivery of Methamphetamine.
b) The State intentionally elicited hearsay evidence that the Jury heard, and
although an objection was sustained as to this evidence, the Jury fully heard it and had it read to
them again from the transcript after deliberations had begun. A reasonable person correctly
applying the law could not have found Mr. Garcia guilty without considering this highly
prejudicial hearsay testimony. Defense Counsel made a motion to have the redirected testimony
of the same witness also read to the Jury to clarify the testimony and add rebuttal evidence to the
hearsay, but this motion was denied. The curative instruction initially given by the Court could
not possibly reverse the damaging effect of the prejudicial hearsay testimony intentionally
elicited by the Prosecuting Attorney.
e) The Defendant's Constitutional rights were violated in this proceeding
pursuant to the Idaho Constitution and United States Constitution, specifically but not
exclusively the Due Process Clause, the Right to Fair Trial, and the Confrontation Clause.

f) The Defendant's statutory rights, and rights imposed by case law were violated.
g) Statutory, Court Rule, and case law requirements were not followed.
5. A Reporter's transcript is requested.
The Defendant requests that the entire Jury Trial proceedings be transcribed,
beginning the 28 1h day of August, 2012 with voir dire of the Jury through the last statements of

NOTICE OF APPEAL
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the Court to Mr. Garcia and Counsel on the 30'h day of August, 2012.
6. The Defendant! Appellant requests the Clerk submit a record including all items set
forth in Idaho Appellate Rule 28(b)(2), and in addition the Jury Instructions submitted to the
Jury.
7. The Defendant! Appellant will be requesting the services of the State Appellate Public
Defender.
8. On behalf of the Defendant! Appellant, Mr. Garcia, I certify that:
a) The Appellant is exempt from paying the fee for the Clerk's Record. He had
previously been declared indigent and granted the services of a Public Defender.
b) The Appellant is exempt, or requests relief from paying the reporter's transcript
fee because he had previously been declared indigent and granted the services of a Public
Defender.
c) The Appellant is exempt, or requests relief from paying the appellate filing fee.
He had previously been declared indigent and granted the services of a Public Defender.
e) That service has been made upon all parties required to be served.
9. The Defendant/Appellant, Mr. Garcia is asking that a Judgment of Acquittal be
granted or that he be granted a New Trial.
DATED this /

[fYJ day of C<::..+ob-e=-"-

'2012.

Chen icks
Attorney at Law

NOTICE OF APPEAL
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CERTIFICATE OF SERVICE

I certify that on the
document upon:

/!-fit

day of Oclr)~

, 2012, I served the foregoing

Blaine County Prosecuting Attorney
201 2ND Ave. S., Ste. 100
Hailey, ID 83333

/

By hand delivering copies of the same at office of the attorney listed above.

By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
_ _ By sending copies by facsimile to the office of the attorney listed above at facsimile
number _ _ _ _ __

Chen tcks
Attorney at Law
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CHERI HICKS, ESQ.
Attorney at Law
P.O. Box 2092
Hailey, ID 83333
Telephone: (208) 788-0224
Fax: (208) 788-0285
Attorney for Defendant ISB No. 4772

__

OCT 11 2012

Jg;r::,np~sge, Clerk District
--· ·

•cjdaho

_,

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
STATE OF IDAHO,
Plaintif£1 Respondent,
V.

ROBERT JAVIER GARCIA JR.

)

)
)
)
)
)
)
)
)

Case No. CR-2011-2095

MOTION TO APPOINT THE
STATE APPELLATE PUBLIC
DEFENDERS OFFICE

Defendant/ Appellant
__________________________
)
COMES NOW, Cheri Hicks, Attorney at Law, appointed Public Defender for the abovenamed Defendant!Appellant, and hereby moves this Court to appoint the State Appellant Public
Defenders Office to represent the Defendant/Appellant in his Appeal filed October 11, 2012.
This motion is made pursuant to Idaho Code§ 19-852(a)(b).
Grounds for this motion are that the Defendant has previously been declared indigent in
this criminal matter and now wishes to proceed with his right to Appeal.
Oral argument is not requested. An appropriate order has been submitted.

Attorney at Law

MOTION TO APPOINT STATE APPELLATE PUBLIC DEFENDER
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I

01")
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-------------------

CERTIFICATE OF SERVICE

I certify that on the Jl1'7day of

Oh)~, 2012, I served the foregoing document

upon:
The Blaine County Prosecuting Attorney's Office
201 2"d Ave. Sout~ Suite 100
Hailey. ID 83333

~hand

delivering copies of the same at office of the atlnrney listed above.

_ _ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
By sending copies by facsimile to the office of the attorney listed above.

Chen tcks
Attorney at Law
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CHERI HICKS, ESQ.
Attorney at Law
P.O. Box 2092
Hailey, ID 83333
Telephone: (208) 788-0224
Fax: (208) 788-0285

L ···

;
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Attorney for Defendant, ISB #4772

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
STATE OF IDAHO,
Plaintiff,
V.

ROBERT JA VlER GARCIA, JR.
Defendant.

1

)
)
)
)
)
)
)
)
)

Case No. CR-2011-2095
MOTION FOR STAY OF SENTENCING
HEARING PENDING APPEAL
IN TilE ALTERNATNE
MOTION TO CONTINUE HEARING

COMES NOW the above named Defendant, by and through the attorney of record, Cheri
Hicks, Attorney at Law, and hereby moves this Honorable Court to:
a) Stay the Sentencing Hearing Pending Appeal, pursuant to Idaho Appellate Rule
13(c), and Idaho Criminal Rule 38(b).
b) In the alternative, continue the Sentencing Hearing scheduled the 29th day of
October, 2012 for at least sixty days.
An Appeal was filed on behalf of the Defendant, Mr. Garcia, on the 11th day of October,

2012. The appeal asked for a reversal of the Court order denying the motions for Judgment of
Acquittal made during the Jury Trial in this matter. Further, the appeal asked for a remedy of a
new trial based upon prejudicial errors during the trial. Mr. Garcia is not incarcerated. He was
admitted to bail pending sentencing. Mr. Garcia is likely to receive a prison sentence for the
crime he was convicted of. The appeal has a likelihood of success and needs Mr. Garcia free and
available for assistance during the pendency of the action.
In the alternative, if the motion to Stay is not granted, Mr. Garcia asks the Court to
continue the Sentencing Hearing for a period of at least sixty days. This motion is based upon

-1-

the fact that Mr. Garcia has a ten year old son for whom he is the only legal custodian and
monetary provider at this time. IY1r. Garcia has recently had custodial interference by his son's
mother who is unfit. Mr. Garcia is current]y working to obtain lega1 documents to ensure the
safety and well being ofhis son if Mr. Garcia should be imprisoned. Mr. Garcia must be present
in the community and currently caring for his son to be able to obtain the legal documents that
are necessary.
Mr. Garcia has been out ~n bond in this case since April, 2012 without any issues
concerning conditions of release.
DATED this / )'11tday of Cr:.Jv~

Cheri

, 2012.

icks

MOTION TO STAY SENTENCING HEARING PENDING APPEAL
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CERTIFICATE OF SERVICE
I certify that on the /7P7day of~~, 2012, I served the foregoing
document upon:
Blaine County Prosecuting Attorney
201 2nd Ave. S, Ste 100
Hailey, ID 83333

/ B y hand delivering copies of the same at office of the attorney listed above.
__ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
By sending copies by facsimile to the office of the attorney listed above.

Attorney at Law

MOTION TO STAY SENTENCING HEARING PENDING APPEAL
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OCT 1 8 2012
JoLynn Drage, Clerk District

----

Court Blaine Countv Idaho
-··"-'"'·~

.....~

.

IN THE DISTRICT COURT OF THE FIFTH .JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
STATE OF IDAHO,
Plaintiff/ Respondent,
v.
ROBERT JAVIER Gi\RCIA JR.,
Defendant/ Appellant.

)
)
)
)
)
)
)
)
)

Case No. CR-2011-2095
ORDER TO APPOINT THE
STATE APPELLATE PUBLIC
DEFENDERS OFFICE

This matter came before the Court upon written motion of Cheri Hicks, Attorney at Law,
appointed Public Defender for the above-named Defendant/Appellant, moving this Court to
appoint the State Appellant Public Defenders Office to represent the Defendant/Appellant in his
Appeal filed October 11, 2012.
This motion is made pursuant to Idaho Code§ 19-852(a) and (b).
Good cause appearing, IT IS HEREBY ORDERED that the State Appellate Public
Defenders Office is hereby appointed to represent the above named Defendant/ Appellant in his
appeal in the above captioned case.
DATED this

I(,_

day of

o;;fiA 4/

'2012.

Roi!JJF
District Judge

ORDER TO APPOINT STATE APPELLATE PUBLIC DEFENDER
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CERTIFICATE OF SERVICE

I certify that on the

jr:_ day of Q) .

, 20 12, I served the foregoing document

upon:
The Blaine County Prosecuting Attorney's Office

201 2nd Ave. South, Suite 100
Hailey, ID 83333

__,L_ By hand delivering copies of the same at office of the attorney listed above.
_ _ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
_ _ By sending copies by facsimile to the office of the attorney listed above.
Cheri Hicks, Esq.

P.O. Box 2092
Hailey, ID 83333
By hand delivering copies of the same at office of the attorney listed above.
By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
_ _ By sending copies by facsimile to the office of the attorney listed above.

7

The State Appellate Public Defenders Office
3647 Lake Harbor Lane 100
Boise, ID 83703
_ _ By hand delivering copies of the same at office of the attorney listed above.
/
By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
By sending copies by facsimile to the office of the attorney listed above.

c~~
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COURT MINUTES
CR-2011-0002095

I

State ofidaho vs. Jose Manuel Hurtado-Delatorre, etal.
Hearing type: Motion
Hearing date: 10/22/2012
Time: 3:44pm
Judge: Robert J. Elgee
Courtroom:
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: DC
Defense Attorney: Cheri Hicks
Prosecutor: Matthew Fredback
Counter#

I
I
I

Counsel and Def. present.

3.40

i
Court introduces the case.
I

Ms. Hicks believes that this motion needs to be addressed after sentencing.

I
i Court reviews Idaho Appellant Rules.
I State agrees the motion needs to be addressed after sentencing.

i
3.44

I Court believes this motion can be brought right after sentencing.

Ms. Hicks addresses the Motion to Continue the Sentencing. Def. has full custody
of his 11 year old son because the mother has been in jail. Requests time to
comply with the Department of Health and Welfare to obtain full custody.
Requests 60 days to settle the custody matter.

3.47

I

3.51

J

State responds, doesn't believe giving the Def. more time is going to resolve the

I custody.
COURT MINUTES 1

i

l

i

I

__]

1

Ms. Hicks comments.
Court comments about custody with a non parent.

[3.56
I

1

3.ss

Court continues Sentencing to 12/3/12 at 9:30a.m.

I

3.59

j

COURT MINUTES 2

Recess

In the Supreme Court of the State of Idaho

/r=F:::-:1-:-L-=E=-=0=-~":"'":.'~-:-.·-I./_I_'1--111,
/?/..-}

!

OCT 2 5 2012
STATE OF IDAHO,
Plaintiff-Respondent,

I,

v.

i

ROBERT JAVIER GARCIA, JR., aka JOSE
MANUEL HURTADO-DELATORRE,
RICARDO VARGAS-HURTADO,
Defendant-Appellant.

)

JoLynn Drage, Cieri< District

)

Court Blaine C<zu,.!!ty, Idaho

)
)
)
)
)
)
)
)
)

ORDER CONDITIONALLY
DISMISSING APPEAL
Supreme Court Docket No. 40429-2012
Blaine County Docket No. 2011-2095

The Notice of Appeal is from a ruling from the bench on August 30, 2012, and it
appears that a final, appealable judgment has not yet been entered in District Court, as required by
Idaho Appellate Rules ll(c)(l) and 17(e)(2). Therefore, good cause appearing,
IT HEREBY IS ORDERED that the NOTICE OF APPEAL be, and hereby is,
CONDITIONALLY DISMISSED because it appears it is not from a final, appealable judgment;
however, the Appellant may file a RESPONSE with this Court within twenty-one (21) days from
the date of this Order, which shall show good cause, if any exists, why this appeal should not be
dismissed.
DATED this :f5t:'day of October, 2012.
For the Supreme Court

cc:

Counsel of Record
District Court Clerk
District Court Reporter

ORDER CONDITIONALLY DISMISSING APPEAL- Docket No. 40429-2012

COURT MINUTES
CR-2011-0002095 & CR12-3902
State of Idaho vs. Robert Garcia
Hearing type: Juror Order to Show Cause
Hearing date: 10/29/2012
Time: 11:30 am
Judge: Robert J. Elgee
Courtroom: District Courtroom-judicial Bldg
Court reporter: Lh'\0-.0\..\.Q_c..o\'ot2-~
Minutes Clerk: Crystal Rigby
Tape Number: DC
Prosecutor: Matthew Fredback
Jurors: Barbara Kline, Tina Sturgeon, Diane Wingard
Counter#

'

Court introduces the case. There was a jury trial in State v. Garcia that jurors
failed to appear for.

11.32
1

Jurors Kline, Sturgeon, and Wingard present.
Court reviews the jury process, requests jurors agree to completing 8 hours of
community service within 30 days and the charge will be dismissed.
11.36

Ms. Kline makes a comment on her reason for failing to appear. Agrees to
community service.
Court comments.
Ms. Wingard comments, references a letter she wrote after being served. She
never received the summons for the trial. Agrees to community service.
Court comments. If Maria has no proof that a summons was mailed Ms. Wingard
can return to court.

COURT MINUTES 1

I

I 11.45

I Ms. Sturgeon requests community service.

I
Court has Bailiff handout the Affidavit of Community Service, these forms are
I due 11/30/12 at Sp.m.

I 11.49
I

I Recess
I

COURT MINUTES 2

1<-13

In the Supreme Court of the State of Idaho

I FILED--:~-:-:-:::.~~
NOV 2 7 2012

STATE OF IDAHO,
Plaintiff-Respondent,

)
)
)

JoLynn Drage, Cieri\ District

ORDER DISMISS~Aflm,Rr,untY,_!d.._ah~o___,

)

)

~

)

ROBERT JAVIER GARCIA, JR., aka JOSE
MANUEL HURTADO-DELATORRE,
RICARDO VARGAS-HURTADO,

)
)
)

Supreme Court Docket No. 40429-2012
Blaine County District Court No.
2011-2095
Ref. No. 12-590

)

Defendant-Appellant.

)

1. On October 25, 2012, this Court issued an ORDER CONDITIONALLY DISMISSING
APPEAL for the reason the Notice of Appeal filed in the district court on October ll,
2012, from a ruling issued from the bench by District Judge Robert J. Elgee on August
30, 2012, is not a final, appealable Order or Judgment from which a Notice of Appeal
may be filed, pursuant to l.A.R 11; however, Appellant was allowed time to file a
Response with this Court showing good cause why this appeal should not be dismissed

and proceedings in this appeal were SUSPENDED until further notice.
2. A RESPONSE TO CONDITIONAL DISMISSAL with attachment was filed by counsel
for Appellant on November 15, 2012, requesting this appeal not be dismissed, as
untimely, for the reason a sentencing hearing is currently scheduled for December 3,
2012, and a Judgment should follow.
Therefore, good cause appearing,
IT HEREBY IS ORDERED that the above entitled appeal be, and hereby is, DISMISSED
as there was no entry of a flnal order or judgment entered in the district court from which a Notice
of Appeal may be filed, pursuant to Idaho Appellate Rule 11.
DATED this £ d a y ofNovember, 2012.

cc:

CoWlsel ofRecord
District Court Clerk
District Judge Robert J. Elgee

ORDER DISMISSING APPEAL- Docket No. 40429-2012

COURT MINUTES
CR-2011-0002095
State of Idaho vs. Robert Garcia, eta!
Hearing type: Sentencing
Hearing date: 12/3/2012
Time: 9:31 am
Judge: Robert J. Elgee
Courtroom: District Courtroom
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: DC
Defense Attorney: Cheri Hicks
Prosecutor: Matthew Fredback

I Counter#

I

I

I
9.35

1

Counsel and Def. present.
Court introduces the case, has reviewed the PSI.

I

Ms. Hicks has no

9.36
!

Ms. Hicks calls a witness, Gina Weisbaum, sworn under oath and questioned on
direct. Reviews where they lived and worked from 2010 to present. The Defs
11 year old son has been living with them fulltime.
19.48

I

I
I

Witness steps down.

!

i Ms. Hicks has a few letters regarding work as exhibits for this hearing.

I State has no objection.

I Court makes the letters part of the PSt
19.50
'

i State makes comments and recommendations: 2.5 years prison, $5,000 fine with

I

COURT MINUTES 1

'

\
I

$2,000 suspended, and restitution.
Ms. Hicks objects to the restitution and requests a hearing. Requests 69 days
credit for time served. Agrees with the recommendation on the PSI. If time is
needed request a year of jail rather than prison. This would allow the Def. face
to face time with his son.

9.59

10.16

1

Court clarifies credit for time served: 63 days, posted bond on 8/30/12.

10.17

Ms. Hicks reads a letter on the Defs behalf.

10.19

Court comments, reviews the evidence in the case. Court review Def.'s prior
record, has considered the other defendants had prior records
Court imposes prison term: fixed 2 years 2 months, credit 63 days, 2 Yz years
indeterminate, no fine, restitution will be addressed at a later date, will now
hear Ms. Hicks motion to stay and bond.

10.32

Ms. Hicks is prepared to file Notice of Appeal, Motion to Stay Sentencing Pending
Appeal and Motion to Appoint State Appellate Public Defender, Ms. Hicks
addresses her motions, Def. posted $40,000 bond, the bondsman is prepared to
continue the bond. A stay of execution would allow for the Def. to complete his
appeal, reviews the reasons she believes they will prevail on appeal.

10.37

State responds and objects to the motion to stay execution. Def. should at the
very least be kept at the Blaine Co. jail.

10.40

Court comments, grants the stay of execution.

10.43

State agrees with a $40,000 bond.
Court leaves the bond at $40,000.

10.44

COURT MINUTES 2

Recess
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DEC - 5 2012

I

JoLynn Drage, Clerk District
Court Blaine County, Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

)
)
)
) Case No. CR-2011-2095

STATE OF IDAHO,
Plaintiff,
vs.

ROBERT JAVIER GARCIA
SS#
D.O.B.
Defendant.

--------------~---=-----

)
)
)
)
)
)
)

JUDGMENT OF CONVICTION
UPON A JURY VERDICT OF GUlLTY TO ONE FELONY COUNT,
AND ORDER OF COMMITMENT.

I. INTRODUCTION
1.

The date of sentencing was December 3, 2012, (hereinafter called sentencing
date).

2.

The State of Idaho was represented by counsel, Matthew Fred back, of the Blaine
County Prosecutor's office.

3.

The defendant Robert Javier Garcia, appeared personally. I. C. § 19-2503.

4.

The defendant was represented by counsel, Cheri Hicks.

5.

Robert J. Elgee, District Judge, presiding.
JUDGMENT OF CONVICTION AND ORDER OF COMMITMENT- Page 1 of 5
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II. ARRAIGNMENT FOR SENTENCING. LC. § 19-2510
1.

The defendant Robert Javier Garcia was found guilty by a unanimous verdict of the
jury to the charge below:

Crime of: Aiding and Abetting Delivery of a Controlled Substance
(Methamphetamine), a felony
Idaho Code: I. C.§§ 18-204, 37-2732(a)(1)(A)
Guilty by Jury Verdict-- date of: August 30, 2012
2.

The defendant was then asked by the Court whether the defendant had any legal
cause to show why judgment should not be pronounced against the defendant, to
which the defendant responded "No."

Ill. SENTENCING DATE PROCEEDINGS
On December 3, 2012, the sentencing date, and after the arraignment for
sentencing as set forth in section II"Arraignment for Sentencing" above, the Court
proceeded as follows:
1.

Determined that more than two (2) days had elapsed from the verdict to the date of
sentencing. I. C.§ 19-2501 and I.C.R. Rule 33(a)(1 ).

2.

Discussed the presentence report and relevant matters with the parties pursuant to
I.C. § 20-220 and I.C.R. Rule 32.

3.

Detennined victim's rights and restitution issues pursuant to I. C.§ 19-5301 and
Article 1, § 22 of the Idaho Constitution.

4.

Offered an aggravation and/or mitigation hearing to both parties, including the right
to present evidence pursuant to I.C.R. 33(a)(1 ).

5.

Heard comments and sentencing recommendations of both counsel and asked the
defendant personally if the defendant wished to make a statement and/or to present
any information in mitigation of punishment. I.C.R. Rule 33(a)(1 ).

6.

The Court made its comments pursuant to I. C.§ 19-2512, and discussed one or
more of the criteria set forth in I. C. § 19-2521.

V. THESENTENCEIMPOSED
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, as follows:
JUDGMENT OF CONVICTION AND ORDER OF COMMITMENT - Page 2 of 5
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Crime of Aiding and Abetting Delivery of a Controlled Substance
{Methamphetamine), a felony.
1.

Court costs: The defendant shall pay court costs in the sum of $265.50.

2.

Fine: There is no fine ordered at this time.

3.

Penitentiary: The defendant, Robert Javier Garcia, shall be committed to the
custody of the Idaho State Board of Correction, Boise, Idaho for a unified sentence
(I.C. § 19-2513) of4 years and 8 months; which unified sentence is comprised of a
minimum (fixed) period of confinement of 2 years and 2 months, followed by an
indeterminate period of custody of 2 years and 6 months, with the precise time of
the indeterminate portion to be set by said Board according to law, with the total
sentence not to exceed 4 years and 8 months.

4.

Credit for time served: The defendant is given credit for time previously served
on this crime in the amount of 63 days. LC. § 18-309.
The credit for time served is calculated as follows:
March 22, 2012- May 22, 2012 =
62 days
1 day
August 30, 2012 -August 30, 2012 =

VI. ORDER REGARDING RESTITUTION
A restitution hearing has been set for January 14, 2013 in this matter.

VII. RIGHT TO APPEAL/LEAVE TO APPEAL IN FORMA PAUPERIS
The Right to Appeal:
The Court advised the defendant, of the right to appeal this judgment within forty
two (42) days of the date it is file stamped by the clerk of the court. I.C.R. 33(a)(3). I.A.R.
Rule 14 (a).
In forma Pauperis:
The Court further advised the defendant of the right of a person who is unable to
pay the costs of an appeal to apply for leave to appeal in forma pauperis, meaning the
right as an indigent to proceed without liability for court costs and fees and the right to be
represented by a court appointed attorney at no cost to the defendant. I.C.R. 33(a)(3). I. C.
§ 19-852(a)(1) and (b)(2).

JUDGMENT OF CONVICTION AND ORDER OF COMMITMENT- Page 3 of 5

VIII. ENTRY OF JUDGMENT - RECORD BY CLERK
The Court orders the Judgment be entered upon the minutes and that the record be
assembled, prepared and filed by the Clerk of the Court in accordance with l. C. § 19-2519
(a). In addition, and in accordance with I.C. § 19-2519 (b), as soon as possible upon the
entry of Judgment of Conviction the clerk shall deliver to the Sheriff of Blaine County, a
certified copy of the Judgment along with a copy of the presentence investigation report, if
any, for delivery to the Director of Correction pursuant to LC. § 20-237.

IX. BOND/BAIL
The conditions of bail given in this case having been satisfied, the bail is ordered
exonerated. I.C.R. 46(g).

X. ORDER OF COMMITMENT

It is ADJUDGED and ORDERED that the defendant be committed to the custody of
the Sheriff of Blaine County, Idaho, for delivery forthwith to the Director of the Idaho State
Board of Correction at the Idaho State Penitentiary, or other facility within the State
designated by the State Board of Correction. I. C.§ 20-237.

XI. ORDER ON PRESENTENCE INVESTIGATION REPORTS
The parties are hereby ordered to return their respective copies of the presentence
investigative reports to the deputy clerk of the court's custody and use of said report shall
thereafter be governed by I.C.R. 32(h)(1),(2),and(3).

IT IS SO ORDERED.

DATED: _

~-+1-+t-f-f_l
..,_
_ _ _ __
{ I

__,_(
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l.C.R. RULE 49(b)
NOTICE OF ORDER
I, Deputy Clerk for the County of Blaine, do hereby certify that on the ) ' day of
December, 2012, I have filed the original and caused to be served a true and correct copy
of the above and foregoing document:

_ .!J .S.

Mail, Postage Prepaid
Hand Delivered
_ Overnight Mail
_ Telecopy

Jim Thomas, Esq.
Blaine County Prosecuting Attorney
PO Box 756
Hailey, ID 83333

r:::

Cheri Hicks, Esq.
Attorney at Law
P.O. Box 2092
Hailey, 10 83333

/U.S. Mail, Postage Prepaid

Department of Corrections, Records
centralrecords@idoc.idaho.gov

_U.S. Mail, Postage Prepaid

Blaine County Sheriff's Office
Hailey, ld 83333

_U.S. MaH, Postage Prepaid

Hand Delivered
_ Overnight Mail
_ Telecopy

Hand Delivered
_Overnight Mail
/Email

../Hand Delivered
_ Overnight Mail
_ Telecopy

~bvy

Deputy Clerk

JUDGMENT OF CONVICTION AND ORDER OF COMMITMENT - Page 5 of 5
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CHERI HICKS, ESQ.

FILED

Attorney at Lmt'
P.O Box 2092
Hailey, ID 83333
Telephone: (208) 788-0224
Fax: (208) 788-0285
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I DEC - 5 2012 I
JoLynn Drage, Clerk District
Court Blaine Coun , Idaho

Attorney for the Defendant, ISB # 4772

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,
Plaintiff/ Respondent,

)
)
)

Case No. CR-2011-2095

)
NOTICE OF APPEAL
) AFTER JUDGMENT-OF CONVICTION

v.
ROBERT JAVIER GARCIA, JR.,

)
)
)
)

Defendant/ Appellant.
_________________________
)
TO: THE CLERK OF THE COURT,
THE STATE OF IDAHO, through
THE BLAINE COlJNTY PROSECUTING ATTORNEY'S OFFICE.

NOTICE IS HEREBY GIVEN that:
1. The above named Appellant, Robert Javier Garcia, Jr., appeals to the Idaho Supreme

Court from the Order denying the Motion for Judgment of Acquittal at the end of the State's
evidence on the 291h day of August, 2012, the Order denying the Motion for Judgment of
Acquittal after discharge of the Jury on the 301h day of August, 2012, and the resulting Verdict of
Guilty being entered in the record on the 30th day of August, 2012. The order denying the
Motions for Judgment of Acquittal being entered by the Honorable District Court Judge Robert J.
Elgee. Judgment of Conviction was entered and a sentence was handed down by the Honorable
Robert J. Elgee, on the

3rd

day of December, 2012.

2. This appeal is taken pursuant to Idaho Appellate Rule 14(a), and Idaho Appellate Rule

11 (c).
NOTICE OF APPEAL
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3. The Defendant/ Appellant, Mr. Garcia, was found guilty after a Trial by Jury on the
30th day of August, 2012. The Jury found Mr. Garcia guilty of Aiding and Abetting Delivery of
Methamphetamine, a Felony, in violation ofldaho Code §18-204, and §37-2732(a)(1)(A). Mr.
Garcia appeals both denials of his Motion for Judgement of Acquittal ruled upon by the District
Court Judge Robert J. Elgee, and from the resulting Verdict of Guilty. The first Motion for
Judgment of Acquittal being made pursuant to Idaho Criminal Rule 29(a) entered and ruled upon
at the conclusion of the State's evidence. The second Motion for Judgment of Acquittal being
made pursuant to Idaho Criminal Rule 29(c) entered and ruled upon after the Verdict of the Jury
was returned on the 30th day of August, 2012.
4. Mr. Garcia appeals the denials of the Motions for Judgment of Acquittal and the
Verdict of Guilty upon the following grounds:
a) The evidence legally presented by the State was insufficient to sustain a
conviction for the crime of Aiding and Abetting Delivery of Methamphetamine.
b) The State intentionally elicited hearsay evidence that the Jury heard, and
although an objection was sustained as to this evidence, the Jury fully heard it and had it read to
them again from the transcript after deliberations had begun. A reasonable person correctly
applying the law could not have found Mr. Garcia guilty without considering this highly
prejudicial hearsay testimony. Defense Counsel made a motion to have the redirected testimony
of the same witness also read to the Jury to clarifY the testimony and add rebuttal evidence to the
hearsay, but this motion was denied. The curative instruction initially given by the Court could
not possibly reverse the damaging effect of the prejudicial hearsay testimony intentionally
elicited by the Prosecuting Attorney.
e) The Defendant's Constitutional rights were violated in this proceeding
pursuant to the Idaho Constitution and United States Constitution, specifically but not
exclusively the Due Process Clause, the Right to Fair Trial, and the Confrontation Clause.
f) The Defendant's statutory rights, and rights imposed by case law were violated.

g) Statutory, Court Rule, and case law requirements were not followed.
5. A Reporter's transcript is requested.
The Defendant requests that the entire Jury Trial proceedings be transcribed,

NOTICE OF APPEAL
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beginning the 28th day of August, 2012 with voir dire of the Jury through the last statements of
the Court to Mr. Garcia and CoilllSel on the 30th day of August, 2012.
6. The Defendant! Appellant requests the Clerk submit a record including all items set
forth in Idaho Appellate Rule 28(b )(2), and in addition the Jury Instructions submitted to the
Jury.
7. The Defendant! Appellant will be requesting the services of the State Appellate Public
Defender.
8. On behalf of the Defendant! Appellant, Mr. Garcia, I certify that:
a) The Appellant is exempt from paying the fee for the Clerk's Record. He had
previously been declared indigent and granted the services of a Public Defender.
b) The Appellant is exempt, or requests relief from paying the reporter's transcript
fee because he had previously been declared indigent and granted the services of a Public
Defender.
c) The Appellant is exempt, or requests relief from paying the appellate filing fee.
He had previously been declared indigent and granted the services of a Public Defender.
e) That service has been made upon all parties required to be served.
9. The Defendant!Appellant, Mr. Garcia is asking that a Judgment of Acquittal be
granted or that he be granted a New Trial.
DATEDthis,3cd day of Lerun~

,2012.

Chen tcks
Attorney at Law

NOTICE OF APPEAL
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CERTIFICATE OF SERVICE

I certify that on the
document upon:

c,?J~ day of h-Gavm.~012, I served the foregoing

Blaine County Prosecuting Attorney
201 2ND Ave. S., Ste. 100
Hailey, ID 83333

~By hand delivering copies of the same at office of the attorney listed above.
__ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
__ By sending copies by facsimile to the office of the attorney listed above at facsimile
number - - - - - -

Cheri H cks
Attorney at Law
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CHERI HICKS, ESQ.

FILED

r

Attorney at Law
P. 0. Box 2092
Hailey, JD 83333
Telephone: (208) 788-0224
Fax: (208) 788-0285

-

~-::..LLLLr .r

DEC _5 2012

1

JoLynn Drage, Clerk District
Court Blaine County, kiaho

Attorney for Defendant, JSB #4772

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
STATE OF IDAHO,

)

Case No. CR-2011-2095

)

Plaintiff,

v.
ROBERT JAVIER GARCIA, JR.
Defendant.

)
)
)
)
)

MOTION FOR STAY
PENDING APPEAL

)
)

COMES NOW the above named Defendant, by and through the attorney of record, Cheri
Hicks, Attorney at Law, and hereby moves this Honorable Court to stay the execution of
Judgment and allow the Defendant to remain free on Bond Pending Appeal, pursuant to Idaho
Appellate Rule 13(c), and Idaho Criminal Rule 38(b).
An Appeal was filed on behalf of the Defendant, Mr. Garcia, on the 3rd day ofDecember,

2012. The appeal asks for a reversal of the Court order denying the motions for Judgment of
Acquittal made during the Jury Trial in this matter. Further, the appeal asked for a remedy of a
new trial based upon prejudicial errors during the triaL Mr. Garcia was admitted to bail pending
sentencing. The appeal has a likelihood of success and needs Mr. Garcia free and available for
assistance during the pendency of the action.
Mr. Garcia has been out on bond in this case since April, 2012 without any issues
concerning conditions of release.
DATEDthis3rd day of /j,p~~

,2012.

(I ~4 1 ' ,>c.Lr-~

Cheri

MOTION FORST AY PENDING APPEAL

icks
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CERTIFICATE OF SERVICE

I certify that on the31'1:t day of
document upon:

luce.nzlx<:-=. 2012, I served the foregoing

Blaine County Prosecuting Attorney
201 2nd Ave. S, Ste 100
Hailey, ID 83333

_ / B y hand delivering copies of the same at office ofthe attorney listed above.
_ _ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
By sending copies by facsimile to the office of the attorney listed above.

Attorney at Law
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CHERI HICKS, ESQ.

~·~.LLLLI Ac

DEC - 5 2012

Attorney at Law
P. 0. Box 2092
Hailey, lD 83333
Telephone: (208) 788-0224
Fax: (208) 788-0285
Attorney for Defendant ISB No. 4772

I

JoLynn Drage, Clem District

Court Blaine County, Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
STATE OF IDAHO,
Plaintiff/ Respondent,

v.
ROBERT JAVIER GARCIA JR.
Defendant/ Appellant

)
)
)
)
)
)
)
)
)

Case No. CR-2011-2095

MOTION TO APPOINT THE
STATE APPELLATE PUBLIC
DEFENDERS OFFICE

COMES NOW, Cheri Hicks, Attorney at Law, appointed Public Defender for the abovenamed Defendant/Appellant, and hereby moves this Court to appoint the State Appellant Public
Defenders Office to represent the Defendant/Appellant in his Appeal filed December 3, 2012.
This motion is made pursuant to Idaho Code§ 19-852(a)(b).
Grounds for this motion are that the Defendant has previously been declared indigent in
this criminal matter and now wishes to proceed with his right to Appeal.
Oral argument is not requested. An appropriate order has been submitted.

DATEDthi~dayofb..e(!g.1n~

,2012.

Che ·Hicks
Attorney at Law

MOTION TO APPOLlVT STATE APPELLATE PUBLIC DEFENDER
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CERTIFICATE OF SERVICE
I certify that on the£ day of bf!.0nz~

,2012, I served the foregoing document

upon:
The Blaine County Prosecuting Attorney's Office
201 2"d Ave. South, Suite 100
Hailey, ID 83333

_ / B y hand delivering copies ofthe same at office ofthe attorney listed above.
__ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
By sending copies by facsimile to the office of the attorney listed above.

Chen tcks
Attorney at Law
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
STATE OF IDAHO,
Plaintiff/ Respondent,
V.

ROBERT JAVIER GARCIA JR.,
Defendant/ Appellant

)
)
)
)
)
)
)
)

Case No. CR-2011-2095

ORDER TO APPOINT THE
STATE APPELLATE PUBLIC
DEFENDERS OFFICE

)

This matter came before the Court upon written motion of Cheri Hicks, Attorney at Law,
appointed Public Defender for the above-named Defendant/Appellant, moving this Court to
appoint the State Appellant Public Defenders Office to represent the Defendant/Appellant in his
Appeal filed December 3, 2012.
This motion is made pursuant to Idaho Code § 19-852(a) and (b).
Good cause appearing, IT IS HEREBY ORDERED that the State Appellate Public
Defenders Office is hereby appointed to represent the above named Defendant/ Appellant in his
appeal in the above captioned case.
DATED this

__1_ day of

\ _

,

l~

, 2012.

Robert J. gee
District Judge

ORDER TO APPOINT ST4TE APPELLATE PUBLIC DEFENDER
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CERTIFICATE OF SERVICE

I certifY that on the£ day

otf)-e

C

.

, 2012, I served the foregoing document

upon:
The Blaine County Prosecuting Attorney's Office
201 2nd Ave. South, Suite 100
Hailey, ID 83333

=

· By hand delivering copies ofthe same at office of the attorney listed above.
By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
_ _ By sending copies by facsimile to the office of the attorney listed above.
Cheri Hicks, Esq.
P.O. Box 2092
Hailey, ID 83333
__

By hand delivering copies of the same at office ofthe attorney listed above.
By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
_ _ By sending copies by facsimile to the office of the attorney listed above.

Z

The State Appellate Public Defenders Office
364 7 Lake Harbor Lane 100
Boise, ID 83703

Clerk of the Court--=-- \ '

ORDER TO APPOINT STATE APPELLATE PUBLIC DEFENDER
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DEC - 5 2012
JoLynn Drage, Clerk District

Court Blaine County, k:Jeho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
STATE OF IDAHO,

Plaintiff,
v.
ROBERT JAVIER GARCIA, JR.,

)
)
)
)
)
)
)

Case No. CR-2011-2095
ORDER FOR STAY OF EXECUTION
OF SENTENCE PENDING APPEAL
ORDER ADMITTING TO BAIL

)

__________________________))
Defendant,

This matter came before the Court on the 3rd day of December, 2012 upon written
motion of the Defendant to Stay the Execution of Sentence and admit him to bail following the
handing down ofhis Judgment of Conviction. The Defendant was present and represented by his
attorney, Cheri Hicks, Esq. The State was represented by Matthew Fredback, Deputy
Prosecuting Attorney for Blaine County.
Pursuant to Idaho Appellate Rule 13(c), Idaho Criminal Rule 38(b), and good cause
appearing: IT IS HEREBY ORDERED that the Defendant, Robert Javier Garcia, Jr. Shall be
granted a Stay of Execution of Sentence pending the outcome of his appeal.
Further, IT IS HEREBY ORDERED that the Defendant shall be admitted to bail pending
the outcome ofhis appeal, in the amount of forty thousand dollars ($40,000.00).
DATED this

s

day

\~·~-ui<-<-C

2012.

Robert~
District Judge

ORDER FOR STAY PEJ\'DING APPEAL AND BAIL -1-
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CERTIFICATE OF SERVICE
I certify that on the
document upon:

~day of ()0;.

, 2012, I served the foregoing

Blaine County Prosecuting Attorney
201 2N° Ave. S., Ste. 100
Hailey, ID 83333

~hand

delivering copies of the same at office ofthe attorney listed above.
_ _ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
__ By sending copies by facsimile to the office of the attorney listed above at facsimile
number - - - - - Cheri Hicks
Attorney at Law
P.O. Box 2092
Hailey, ID 83333

=z-__

By hand delivering copies ofthe same at office of the attorney listed above.
By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
_ _ By sending copies by facsimile to the office of the attorney listed above at facsimile
number - - - - - The State Appellate Public Defenders Office
3647 L
arbor L
00

~

/nand

deliverin
ies of the same at office ofthe attorney listed above.
__
y causing copies of the
to be deposited in the United States mail, postage paid, at
the ost office in Hailey, Idaho.
_ _ By sending copies by facsimile to the office of the attorney listed above.
Blaine County Sheriffs Department
Idaho Department of Corrections

/
/
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DEC 1 1 2012
STATE OF IDAHO,
Plaintiff-Respondent,
V.

ROBERT JAVIER GARCIA, JR.,
Defendant-Appellant.

)
)
)
)
)
)
)

JoLynn Drage,

Ci8!!:. District

Court Blaine Counw, Idaho
__ .......;:.;;;:;:.;,.=;.;;;,.;::,;;,;;;;,;.;.:.:.=;;.;.:;..-i!f-1

ORDER RE: AM:ENDED NOTICE OF
APPEAL
Supreme Court Docket No. 40544-2012
Blaine County Docket No. 2011-2095

)
)

The Notice of Appeal was filed December 5, 2012 in District Court and in this
Court December 6, 2012 requests the preparation of transcripts. Idaho Appellate Rules 17(o)(8)(a),
requires service on the reporter(s) of whom transcripts are requested are required. Neither the
Notice of Appeal nor the Certificate of Service shows service on the Reporter(s). Therefore, good

cause appearing,
IT HEREBY IS ORDERED that the NOTICE OF APPEAL be, and hereby is, ·
SUSPENDED for Appellant's counsel to file an AMENDED NOTICE OF APPEAL, in compliance
with Idaho Appellate Rule 17(o)(8)(a), with the District Court Clerk within fourteen (14) days from
the date of this Order. In the event an AMENDED NOTICE OF APPEAL is not filed, this appeal
may proceed with the Clerk's Record only.
IT FURTHER IS ORDERED that this appeal is SUSPENDED until further notice.

DATEDthis~day ofDecember, 2012.

~

For the Supreme Court

cc:

Counsel ofRecord
District Court Clerk
District Court Reporter

ORDER RE: AMENDED NOTICE OF APPEAL- Docket No. 40544-2012
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In the Supreme Court of the State of Idaho
FILED

Ji
I
I

STATE OF IDAHO,

)
)
)
)

Plaintiff-Respondent,
v.

)
)

,_..___

REMITITTUR

A.M
P.M.

_/<./II'

I

JAN - ~ 20t3

I

~sf::!:·Coon
~District
'klaho

Supreme Court Docket No. 40429-2012
Blaine County Docket No. 2011-2095

ROBERT JAVIER GARCIA, JR., aka JOSE
)
-~-Mi~NUEL.HURTADO:DELt\TQRE-E, _ _ J
---RICARDO VARGAS-HURTADO,
~
)
)

Defendant-Appellant.

TO:

)

FIFTH JUDICIAL DISTRICT, COUNTY OF BLAINE.

The Court having entered an Order dismissing this appeal November 26, 2012;
therefore,
IT IS HEREBY ORDERED that the appeal herein be, and hereby is, DISMISSED.

DATEDthis

4t dayofJanuary,2013.

,,:-.'<~~~~,~---..-

,-;:.:: ,:_,-

-,/--

.-------~~-----'/¥~-

- -.
cc:

Counsel of Record
District Court Clerk
District Court Judge

REMITITTUR- Docket No. 40429-2012·
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SARA B. THOMAS
State Appellate Public Defender
I.S.B. #5867

01-07-2013

Ft[E.D ;.~,.~~

ERIK R. LEHTINEN
Chief, Appellate Unit
l.S.B. #6247
3050 N. Lake Harbor Lane, Suite 100
Boise, ID 83703
(208) 334-2712

JAN- 7 2013

'

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR BLAINE COUNTY

STATE OF IDAHO,

)
)

Plaintiff-Respondent,

)
)
)
)

v.
ROBERT JAVIER GARCIA, JR.,

)
)
)

Defendant-Appellant.

CASE NO. CR 2011-2095
S.C. DOCKET NO. 40544
AMENDED
NOTICE OF APPEAL

TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND THE
PARTY'S ATTORNEYS, MATT FREDBACK, BLAINE COUNTY PROSECUTOR,
201 2ND AVENUE SOUTH, SUITE 100, HAILEY, ID, 83333, AND THE CLERK
OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The

above-named

apperlant

appeals

against

the

above-named

respondent to the idaho Supreme Court from the Judgment of Conviction Upon a
Jury Verdict of Guilty to One Felony Count & Order of Commitment entered in
1

the above-entitled action on the 5 h day of December, 2012, the Honorable
Robert J. Elgee, presiding.

AMENDED NOTICE OF APPEAL- Page 1
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2.

01-07-2013

That the party has a right to appeal to the Idaho Supreme Court, and the

judgments or orders described in paragraph 1 above are appealable orders
under and pursuant to Idaho Appellate Rule (LA.R.) 11(c)(1-10).
3.

A preliminary statement of the issues on appeal, which the appellant then

intends to assert in the appeal, provided any such list of issues on appeal shall
not prevent the appellant from asserting other issues on appeal, is/are:
(a)

Did the district court err in failing to grant both of the appellant's

Motion for Judgment of Acquittal?
(b)

Was there sufficient evidence to support a jury verdict of guilty?

(c)

Did the State intentionally elicit hearsay evidence for the jury to

hear resulting in a guilty verdict?
(d)

Were the appellant's constitutional rights violated in this proceeding

pursuant to the Idaho Constitution and United States Constitution,
specifically but not exclusively the Due Process Clause, the Right to Fair
Trial and the Confrontation Clause?
(e)

Were the appellant's statutory rights and rights imposed by case

law violated?
(f)

Did the district court fail to follow statutory, court rules and case law

requirements?
4.

There is a portion of the record that is sealed. That portion of the record

that is sealed is the Pre-Sentence Investigation Report (PSI) and Grand Jury
Transcript.

AMENDED NOTICE OF APPEAL - Page 2
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5.

Reporter's Transcript.

01-07-2013

The appellant requests the preparation of the

entire reporter's standard transcript as defined in I.A.R. 25(c). The appellant
also requests the preparation of the additional portions of the reporter's
transcript:
(a)

Pretrial Conference held on August 6, 2012 (Court Reporter: Susan

Israel, estimation of more than 300 pages);
(b)

Jury Trial held August 28-30, 2012, to include the voir dire, opening

statements, closing arguments, iurv instruction conferences, reading of
the jury instructions, any hearings regarding questions from the jury during
deliberations, return of the verdict, and any polling of the jurors (Court
Reporter: Susan Israel, estimation of more than 300 pages); and
(c)

Sentencing Hearing held on December 3, 2012(Court Reporter:

.Susan Israel, no estimation of pages was listed on the Register of
Actions).
6.

Clerk's Record.

The appellant requests the standard clerk's record

pursuant to l.A.R. 28(b)(2). The appellant requests the following documents to
be included in the clerk's record, in addition to those automatically included
under I.A.R. 28(b)(2):
(a)

Grand Jury Transcript filed June 11. 2012;

(b)

State's Memorandum in Support of Motion in Limine lodged
August 27, 2012;

(c)

Potential Jury Seating Chart filed August 28, 2012;

(d)

Docket Scramble List filed August 28, 2012;

AMENDED NOTICE OF APPEAL - Page 3
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01-07-2013

(e)

Peremptorv Challenges filed August 28, 1012;

(f)

Jury Seating Chart filed August 28, 2012;

(g)

State's Witness List filed August 28, 2012;

(h)

All proposed and given jury instructions including, but not limited to.
the Initial Instructions to prospective Jury filed August 28, 2012,
Preliminary Instructions to Jury filed August 28, 2012, and Final
Instructions to the Jury filed August 29, 2012; and

(i)

Any exhibits, including but not limited to letters or victim impact
statements. addendums to the PSI or other items· offered at
sentencing hearing.

7.

I certify:
(a)

That a copy of this Amended Notice of Appeal has been served on
the Court Reporter, Susan P. Israel;

(b)

That the appellant is exempt from paying the estimated fee for the
preparation of the record because the appellant is indigent. (Idaho
Code§§ 31-3220, 31-3220A, I.A.R. 24(e)};

(c)

That there is no appellate filing fee since this is an appeal in a
criminal case (Idaho Code§§ 31-3220, 31-3220A, !.A.R. 23(a)(8));

(d)

That arrangements have been made with Blaine County who will be
responsible for paying for the reporter's transcript, as the client is
indigent, LC. §§ 31-3220, 31-3220A, I.A.R. 24(e); and

AMENDED NOTICE OF APPEAL - Page 4
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2083342985

(e)

01-07-2013

6!7

That service has been made upon all parties required to be served
pursuant to I.A.R 20.

DATED

this~ day of January, 2013.

Chief, Appellate Unit

AMENDED NOTICE OF APPEAL - Page 5
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I have this th day of January, 2013, caused a
true and correct copy of the attached AMENDED NOTICE OF APPEAL to be
placed in the United States mai!, postage prepaid, addressed to:
CHERI HICKS
ATTORNEY AT LAW
PO BOX 2092
HAILEY ID 83333
SUSAN P ISRAEL
COURT REPORTER
PO BOX 1379
KETCHUM ID 83340

MATT FRED BACK
BLAINE COUNTY PROSECUTOR
201 2ND AVENUE SOUTH STE 100
HAILEY ID 83333
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
Hand delivered to Attorney General's mailbox at Supreme Court

~
Administrative Assistant

SBT/tmf
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COURT MINUTES
CR-2011-0002095
State of Idaho vs. Robert Garcia
Hearing type: Restitution Hearing
Hearing date: 1/14/2013
Time: 11:21 am
Judge: Robert J. Elgee
Courtroom: District Courtroom-judicial Bldg
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: DC
Defense Attorney: Cheri Hicks
Prosecutor: Matthew Fredback
Counter#
11.22

Counsel and Def. present

i Court introduces the case.
!
Ms. Hicks presents the stipulated restitution. There are two co-defendants, and
reviews the joint and several amounts.
I

11.24

Court enters the order on restitution.
State has no objection to the order staying execution of restitution payments
pending appeaL

11.25

Recess

COURT MINUTES 1

/12-

Jim J. Thomas, ISBN 4415
Blaine County Prosecuting Attorney
219 1st Avenue South, Suite 201
Hailey, idaho 83333
Telephone: (208) 788-5545
Fax: (208) 788-5554

JAN 1 ; 2013

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,

Case No. CR-2011-2095

Plaintiff,

STIPULATION REGARDING
RESTITUTION

vs.
ROBERT JAVIER GARCIA,
Defendant.

Plaintiff State of Idaho and the above-captioned Defendant, by and through his
undersigned counsel, Cheri Hicks, Esq. of Hailey, Idaho hereby stipulate and move the
Court for its Order of Restitution in the amount of two thousand eighty dollars
($2,080.00) to be paid as restitution to the victims, Idaho State Forensic Services and
Blaine County Narcotics Enforcement Team, in the above captioned case.
DATED this

Y-

day of January, 2013.

GAL~

gs;

Matthew Fredback, ISBN 7262
Deputy Prosecuting Attorney

STIPULATION REGARDING RESTITUTION- Page 1

113

DATED this

!C[f11

day of January, 2013.

Chen H1cks, Esq.
Attorney for Defendant

STIPULATION REGARDING RESTITUTION - Page 2
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I

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRIC I

JoLynn Drags, C/9/1( District
Court Bl8ine eounty lt:tc;h"
OF I HE
' - ~ ..._,_.

STATE OF IDAHO, IN AND FOR THE COUTNY OF BLAINE

STATE OF IDAHO,
Plaintiff,

Case No. CR-2011-2095
ORDER ON RESTITUTION

vs.
ROBERT GARCIA,
Defendant.

THIS MATIER came before the Court for sentencing hearing in the abovecaptioned action. The Court finds that Idaho State Police Forensic Services and Blaine
County Narcotics Enforcement Team are victims under Idaho Code § 19-5304 and have
suffered compensable "economic loss" in the amount of two thousand eighty dollars
($2080.00) as a result of the defendant's criminal conduct.
The Court HEREBY ORDERS that the Defendant pay to the victims the aforesaid
amount of economic loss as restitution in the above-captioned action and that the
amounts of one hundred dollars ($1 00.00} to ISP Forensic Services and one thousand
one hundred and thirty dollars ($1, 130.00) of the total amount to Blaine County NET be
joint and several with co-defendants, JOSE HURTADO DELATORRE AND
RICARDO VARGAS HURT ADO. The Defendant shall make payments to the Blaine
County Clerk of the Court, 201 Second Ave. South, Suite 110, Hailey, Idaho 83333.
The Clerk of the Court shall thereafter remit restitution payments made by the
Defendant to:
Forensic Services
700 South Stratford Drive
Meridian, ID 83642-6202

$100.00

Blaine County NET
1650 Aviation Way
Hailey, ID 83333

$1980.00

ORDER ON RESTITUTION - Page 1

I

It is further ordered that this order shall be a civil judgment against the abovenamed defendant and in favor of the aforesaid victim.
SO ORDERED this

['{ day of January, 2013.

ORDER ON RESTITUTION- Page 2
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CERTIFICATE OF MAILING

_k

day of January, 2013, I caused to be
I HEREBY CERTIFY that on this
served a true and correct copy of the within and foregoing document by the method
indicated below, and addressed to each of the following:
Jim J. Thomas
Blaine County Prosecuting Attorney
201 2nd Ave. South, Ste. 100
Hailey, ID 83333
Cheri Hicks
Attorney at Law
P.O. Box 2092
Hailey, ID 83333
Blaine County NET
650 Aviation Way
Hailey, ID 83333
ISP Forensic Services
700 South Stratford Drive
Meridian, ID 83642-6202

_ _ U.S. Mail, Postage Prepaid
_./Hand Delivered
_ _ Telecopy

/

U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Telecopy

U.S. Mail, Postage Prepaid

~ Hand Delivered
_ _ Telecopy

__:CU.s. Mail,· Postage Prepaid
Hand Delivered
_ _ Telecopy

DeputyC~
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JAN f 6 2013
JoLCoynn Drage, Cleric District
urt BJabie Coon , Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
STATE OF IDAHO,
Plaintiff,

v.
ROBERT JAVIER GARCIA, JR.,
Defendant,

)
)
)
)
)
)
)
)
)

Case No. CR-2011-2095

ORDER FOR STAY OF EXECUTION
OF RESTITUTION ORDER
PENDING APPEAL

This matter came before the Court on the 14th day of January, 2013 upon motion of the
Defendant to Stay the Execution of the Order for Restitution pending the outcome of his Appeal
of the Judgment of Conviction. The Defendant was present and represented by his attorney,
Cheri Hicks, Esq. The State was represented by Matthew Fredback, Deputy Prosecuting
Attorney for Blaine County.
Pursuant to Idaho Appellate Rule 13(c), Idaho Criminal Rule 38(b), there being no
objection by the State, and good cause appearing: IT IS HEREBY ORDERED that the
Defendant, Robert Javier Garcia, Jr. Shall be granted a Stay ofExecution of the Restitution Order
pending the outcome of his appeaL

DATED this ( '{ day of

f={r ,

2013.

Ro~

District Judge

ORDER FOR STAY PENDING APPEAL AND BAIL -1-
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CERTIFICATE OF SERVICE
I certify that on the
document upon:

/ f.t

day of

~

, 2013, I served the foregoing

Blaine County Prosecuting Attorney
201 2ND Ave. S., Ste. 100
Hailey, ID 83333

__:;£__ By hand delivering copies of the same at office of the attorney listed above.
__ By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
__ By sending copies by facsimile to the office of the attorney listed above at facsimile
number - - - - - Cheri Hicks
Attorney at Law
P.O. Box 2092
Hailey, ID 83333
__

By hand delivering copies of the same at office of the attorney listed above.
By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
__ By sending copies by facsimile to the office of the attorney listed above at facsimile
number - - - - - __:£___

The State Appellate Public Defenders Office
3647 Lake Harbor Lane 100
Boise, ID 83703
__

By hand delivering copies of the same at office of the attorney listed above.
By causing copies of the same to be deposited in the United States mail, postage paid, at
the post office in Hailey, Idaho.
__ By sending copies by facsimile to the office of the attorney listed above.
Blaine County Sheriffs Department
Idaho Department of Corrections

__
__

Clerkofth~1

ORDER FOR STAY PENDING APPEAL AND BAIL -2-

\

EXHIBITS

Court's Exhibits:
1- SEALED- Transcript of grand Jury Proceedings on 6i3i2011
2- SEALED- Presentence Report

Jury Trial Exhibits (August 28, 2012):
1- Cl Agreement
2- Photo of Ricardo Vargas
3- Copy of Buy Money
4- Receipt for Purchase
Sa-Buy Audio- offered not admitted- NOT INCLUDED
6-Photo of METH
?-Plastic Bag- NOT INCLUDED
8-METH Drugs- NOT INCLUDED
9-Certified Return Receipt
10-Submission Form
11-Photo of Jose Hurtado- Delatorre
12-Analyst Report ISP Lab
14-Curriculum Vitae

Dated

this~day of QJf 'C> \

, 2013

C~!-Rit:Jby,

Deputy Clerk

0'--'~CJI- Lcj"'-....._

Exhibit List- 1

/~0

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
STATE OF IDAHO,

Supreme Court No. 40544
Plaintiff I Respondent,

CLERK'S CERTIFICATE
vs.
ROBERT JAVIER GARCIA, JR.,
Defendant! Appellant,

STATE OF IDAHO
County of Blaine

)
) ss.
)

I, Crystal Rigby, Deputy Clerk of the District Court of the Fifth Judicial District of the
State of Idaho, in and for the County of Blaine, do hereby certify that the above and foregoing
Clerk's Record on Appeal was compiled and bound under my direction and is a true, full and
correct Record of the pleadings and documents as are automatically required under Rule 28 of
the Idaho Appellate Rules as well as those requested by the Appellant.
I do further certify that all exhibits offered or admitted in the above-entitled cause
and exhibits requested by the Appellant will be duly lodged with the Clerk of the Supreme Court
along with the Clerk's Record on Appeal and the Court Reporter's Transcript on Appeal.
IN WITNESS WHEREOF, I ha~ hereunto set my hand and affixed the seal of
said Court at Hailey, Idaho, this 3Q day of LJ!?VJ' I
, 2013.
c\

Jolynn Drage, Clerk of the Court

G,:ystal Rigby, Deputy Clerk
0-~

Loj c,_.._-
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

STATE OF IDAHO,
Plaintiff/Respondent,

Supreme Court No. 40544
CERTIFICATE OF SERVICE

vs.
ROBERT JAVIER GARCIA,JR.,
Defendant/Appellant.

I, Crystal Rigby, Deputy Clerk of the District Court of the Fifth Judicial
District of the State of Idaho, in and for the County of Blaine, do hereby certify that I have
personally served or mailed, by United States mail, one copy of the Clerk's Record and
Court Reporter's Transcript to each of the Attorneys of Record in this cause as follows:
Idaho State Appellate Public
Defender's Office
3050 Lake Harbor Lane Ste 100
Boise, Idaho 83703

Attorney General's Office
CRIMINAL APPEALS
P.O. Box 83720
Boise, Idaho 83720-001 0

Attorney for Defendant/Appellant

Attorney for Plaintiff/Respondent

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
of the said Court this
day of
Q~pv11
2013.

,

JOLYNN DRAGE, Clerk of the Court

By____~----------------~igby, Deputy Clerk
L.t~vc_o.._ La ,_r-

:J
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